
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































ACQUISITION OF PROPERTY 613

:c
1'.

It is a mooted question whether the recovery of judgment alone,
without satisfaction, will transfer the title to the property in ques
tion to the defendant. There are cases, English and American,
holding the affirmative of the question on, at least, plausible grounds;
on the other hand, there are numerous cases holding the negative,
the judgment being regarded as a security merely, leaving the title
to the property in the plaintiff until payment of the price represented
by the judgment.

BLACKSTONE, COMMENTARIES, II, 440-441.
Gifts then, or grants, which are the eighth method of transferring

personal property, are thus to be distinguished from each other,
that gifts are always gratuitous, grants are upon some consideration
or equivalent; and they may be divided, with regard to their
subject-matter, into gifts or grants of chattels real, and gifts or
grants of chattels personal. Under the head of gifts or grants of
chattels real, may be included all leases for years of land, assign
ments, and surrenders of those leases; and all the other methods
of conveying an estate less than freehold, which were considered
in the twentieth chapter of the present book, and therefore need
not be here again repeated: though these very seldom carry the
outward appearance of a gift, however freely bestowed; being
usually expressed to be made in consideration of blood, or natural
affection, or of five or ten shillings nominally paid to the grantor;
and, in case of leases, always reserving a rent, though it be but a
pepper corn: any of which considerations will, in the eye of the law,
convert the gift, if executed, into a grant; if not executed, into a
contract.

Grants or gifts, of chattels personal, are the act of transferring
the right and the possession of them; whereby one man renounces,
and another man immediately acquires, all title and interest therein,
which may be done either in writing, or by word of mouth, attested
by sufficient evidence, of which the delivery of possession is the
strongest and most essential. But this conveyance, \",hen merely
voluntary, is somewhat suspicious; and is usually construed to
be fraudulent, if creditors or others become sufferers thereby. And,
particularly, by statute 3 Hen. VII, c. 4, all deeds of gifts of goods,
made in trust to the use of the donor, shall be void: because other
,vise persons might be tempted to commit treason or felony, without
danger of forfeiture; and the creditors of the donor might also be
defrauded of their rights. And by statute 13 Eliz. c. 5, every grant
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or gift of chattels, as well as lands, with an intent to defraud creditors
or others, shall be void as against such persons to whom such fraud
would be prejudicial; but, as against the grantor himself, shall
stand good and effectual; and all persons partakers in, or privy to.
such fraudulent grants, shall forfeit the whole value of the goods,
one moiety to the king, and another moiety to the party grieved;
and also on conviction shall suffer imprisonment for half a year.

A true and proper gift or grant is always accompanied with delivery
of possession, and takes effect immediately, as if A gi,res to B £100,
or a flock of sheep, and puts him in possession of them directly, it
is then a gift executed in the donee; and it is not in the donor's
power to "retract it, though he did it without any consideration or
recompense: unless it be prejudicial to creditors; or the donor were
under any legal incapacity, as infancy, coverture, duress, or the
like; or if he were drawn in, circumvented or imposed upon, by
false pretenses, ebriety or surprise. But if the gift does not take
effect, by delivery of immediate possession, it is then not properly
a gift, but a contract; and this a man cannot be compelled to per
form, but upon good and sufficient consideration.

KENT, COMMENTARIES, II, 468, 492-493.
A sale is a contract for the transfer of property from one per

son to another, for a valuable consideration; and three things are
requisite to its validity, viz., the thing sold, which is the object of the
contract, the price, and the consent of the contracting parties.

(1.) Of the Thing Sold. - The thing sold must have an actual
or potential existence, and be specific or identified, and capable of
delivery, otherwise it is not strictly a contract of sale but a special
or executory agreement. If the subject-matter of the sale be in
existence, and only constructively in the possession of the seller,
as by being in the possession of his agent or carrier abroad, it is,
nevertheless, a sale, though a conditional or imperfect one, depending
on the future actual delivery. But if the article intended to be sold
has no existence, there can be no contract of sale.

When the terms of sale are agreed on, and the bargain is struck,
and everything that the seller has to do with the goods is complete,
the contract of sale becomes absolute as between the parties, without
actual payment or delivery, and the property and the risk of accident
to the goods vest in the buyer. He is entitled to the goods on pay
ment or tender of the price. and not otherwise, when nothing is
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said at the sale as to the time of delivery, or the time of payment.
The payment or tender of the price is, in such cases, a condition
precedent, implied in the contract of sale, and the buyer cannot
take the goods, or sue for them, without payment; for, though the
vendee acquires a right of property by the contract of sale, he does
not acquire a right of possession of the goods until he pays or tenders
the price. But if the goods are sold upon credit, and nothing is
agreed upon as to the time of delivering the goods, the vendee is
immediately entitled to the possession, and the right of possession
and the right of property vest at once in him; though the right of
possession is not absolute, but is liable to be defeated, if he becomes
insolvent before he obtains possession. If the seller has even
despatched the goods to the buyer, and insolvency occurs, he has
a rifht, in virtue of his original ownership, to stop them in transitu;
for, though the property is vested in the buyer, so as to subject him
to the risk of any accident, he has not an indefeasible right to the
possession; and his insolvency, without payment of the price,
defeats that right, equally after the tra.nsitus has begun, as before
the seller has parted with the actual possession of the goods.

BLACKSTONE, COMMENTARIES, II, 310-311, 348, 357-360.
A feoffment, feoffamentum, is a substantive derived from the verb,

to enfeoff, feoffare or infeudare, to give one a feud; and therefore
feoffment is properly donatio feudi. It is the most ancient method
of conveyance, the most solemn and public, and therefore the most
easily remembered and proved. And it may properly be defined,
the gift of any corporeal hereditament to another. He that so
gives, or enfeoffs, is called the feoffor; and the person enfeoffed is
denominated the feoffee.

This is plainly derived from, or is indeed itself the very mode of,
the ancient feodal donation; for though it may be performed by
the word "enfeoff" or "grant," yet the aptest word of feoffment is,
"do" or "dedi." And it is still directed and governed by the same
feodal rules; insomuch that the principal rule relating to the extent
and effect of the feodal grant, "tenor est g·u,i legem dat feudo.' , is in
other words become the maxim of our law with relation to enfeoff
ments, "modus legem dat donationi." And therefore, as in pure
feodal donations, the lord, from whom the feud moved, must
expressly limit and declare the continuance or quantity of estate
which he meant to confer, H ne guis plus donasse praesumatur quam
in donatione expresserit",· so, if one grants by feoffment lands or
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tenements to another, and limits or expresses no esta~e, the grantee
(due ceremonies of law being performed) hath barely an estate for
life. For as the personal abilities of the feoffee were originally
presumed to be the immediate or principal inducements to the
feoffment, the feoffee's estate ought to be confined to his person,
and subsist only for his life; unless the feoffor, by express provision
in the creation and constitution of the estate, hath given it a longer
continuance. These express provisions are indeed generally made;
for this was for ages the only conveyance whereby our ancestors
were wont to create an estate in fee-simple, by giving the land to
the feoffee, to hold to him and his heirs forever; though it serves
equally well to convey any other estate or freehold.

But by the mere words of the deed the feoffment is by no means
perfected: there remains a very material ceremony to be perfonned,
called livery of seisin; without which the feoffee has but a mere
estate at will. This livery of seisin is no other than the pure feodal
investiture, or delivery of corporeal possession of the land or tene
ment; \\"hich was held absolutely necessary to complete the donation.
U Nam feudum sine infJestitura nuUo modo constitui potuit" and an
estate was then only perfect, when, as the author of Fleta expresses
it in our law, "fit juris et seisinae conjunctio."

A fine is sometimes said to be a feoffment of record; though it
might with more accuracy be called an acknowledgment of a feoff
ment on record. By which is to be understood, that it has at least
the same force and effect with a feoffment, in the conveying and
assuring of lands: though it is one of those methods of transferring
estates of freehold by the common law, in which Ii'\~ery of seisin is
not necessary to be actually given; the supposition and ackno,,·I
edgment thereof in a court of record, however fictitious, inducing
an equal notoriety. But, more particularly, a fine may be described
to be an amicable composition or agreement of a suit, either actual or
fictitious, by leave of the king or his justices: whereby the lands
in question become, or are acknowledged to be, the right of one of
the parties. In its original it was founded on an actual suit, com
nlenccd at law for recovery of the possession of land or other here
ditaments; and the possession thus gained by such composition was
found to be so sure and effectual that fictitious actions were, and
continue to be, every day commenced, for the sake of obtaining
the same security.
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A common recovery is so far like a fine, that it is a suit of action,
either actual or fictitious: and in it the lands are recovered against
the tenant of the freehold; which recovery, being a supposed
adjudication of the right, binds all persons, and vests a free and
absolute fee-simple in the recoveror. A recovery, therefore, being
in the nature of an action at law, not immediately compromised
like a fine, but carried on through every regular stage of proceed
ing, I am greatly apprehensive that its form and method will not
be easily understood by the student who is not yet acquainted with
the course of judicial proceedings; which cannot be thoroughly
explained till treated of at large in the third book of these com
mentaries. However, J shall endeavor to state its nature and
progress, as clearly and concisely as I can; avoiding, as far as
possible, all technical terms and phrases not hitherto interpreted.

Let us, in the first place, suppose David Edwards to be tenant
of the freehold, and desirous to suffer a common recovery, in order
to bar all entails, remainders, and reversions, and to convey the
same in fee-simple to Francis Golding. To effect this, Golding is
to bring an action against him for the lands; and he accordingly
sues out a writ, called a praecipe quod reddat, because those were its
initial or most operative words when the law proceedings were in
Latin. In this writ the demandant Golding alleges that the defend
ant Edwards (here called the tenant) has no legal title to the land;
but that he came into possession of it after one Hugh Hunt had
turned the demandant out of it. The subsequent proceedings are
made up into a record or recovery-roll, in which the writ and com
plaint of the demandant are first recited: whereupon the tenant
appears, and calls upon one Jacob Morland, who is supposed, at
the original purchase to have warranted the title to the tenant; and
thereupon he prays, that the said Jacob Morland may be called in
to defend the title which he so warranted. This is called the
voucher, vocatio, or calling of Jacob Morland to warranty; and Mor
land is called the vouchee. Upon this, Jacob Morland, the vouchee,
appears, is impleaded, and defends the title. Whereupon Golding,
the demandant, desires leave of the court to imparl, or confer with
the vouchee in private: which is (as usual) allowed him. And
soon afterward the demandant, Golding, returns to court, but Mor
land, the vouchee, disappears, or makes default. Whereupon judg
ment is given for the demandant, Golding, now called the recoveror,
to recover the lands in question, against the tenant, Edwards, who
ice now the recoveree; and Edwards has judgment to recover of
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Jacob Morland lands of equal value, in recompense for the lands
so \\9arranted by him, and now lost by his default; which is agreeable
to the doctrine of warranty mentioned in the preceding chapter.
This is called the recompense, or r«ODery in value. But Jacob
Morland having no lands of his own, being usually the crier of the
court (who, from being frequently thus vouched, is called the
common vouchee), it is plain that Edwards has only a nominal recom
pense for the land so recovered against him by Golding; which lands
are now absolutely vested in the said recoveror by judgment of la,,",
and seisin thereof is delivered by the sheriff of the county. So that
this collusive recovery operates merely in the nature of a conveyance
in fee-simple, from Edwards the tenant in tail, to Golding, the
purchasor...

To such awkward shifts, such subtle refinements, and such strange
reasoning were our ancestors obliged to have recourse, in order to
get the better of that stubborn statute de donis. The design for
which these contrivances were set on foot was certainly laudable;
the unriveting the fetters of estates-tail, which were attended with
a legion of nlischiefs to the commonwealth: but, while we applaud
the end, we cannot admire the means....

The force and effect of common recoveries may appear, from what
has been said, to be an absolute bar not only of all estates-tail, but
of remainders and reversions expectant on the determination of
such estates. So that a tenant in tail may, by this method of
assurance, convey the lands held in tail to the recoveror, his heirs
and assigns, absolutely free and discharged of all conditions and
limitations in tail, and of all remainders and reversions.

NEW YORK REAL PROPERTY LAw, §§ 241-242.
§ 241. The conveyance of real property by feoffment, with

livery of seizin, or by fines, or common recoveries, is abolished.
§ 242. An estate or interest in real property, other than a lease

for a term not exceeding one year, or any trust or power, over or
concerning real property or in any manner relating thereto, can not
be created, granted, assigned, surrendered or declared, unless by
act or operation of law, or by a deed or conveyance in writing,
subscribed by the person creating, granting, assigning, surrender
ing or declaring the same, or by his lawful agent, thereunto author
ized by writing. But this section does not affect the power of a
testator in the disposition of his real property by will; nor prevent
any trust from arising or being extinguished by implication or
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operation of law, nor any declaration of trust from being proved
by a writing subscribed by the person declaring the same.

10. SUCCESSION 1

BLACKSTONE, COMMENTARIES, II, 201.
The methods therefore of acquiring on the one hand, and of losing

on the other, a title to estates in things real, are reduced by our law
to two; descent, where the title is vested in a man by the single
operation of law: and purchase, where the title is vested in him by
his own act or agreement.

Descent, or hereditary succession, is the title whereby a man on
the death of his ancestor acquires his estate by right of representa
tion, as his heir at law. An heir, therefore, is he upon whom the
law casts the estate immediately on the death of the ancestor: and
an estate, so descending to the heir, is in law called the inheritance.

The doctrine of descents, or law of inheritances in fee-simple,
is a point of the highest importance; and is indeed the principal
object of the laws of real property in England. All the rules relating
to purchases, whereby the legal course of descents is broken and
altered, perpetually refer to this settled law of inheritance, as a
datum or first principle universally known, and upon which their
subsequent limitations are to work. Thus a gift in tail, or to a man
and the heirs of his body, is a limitation that cannot be perfectly
understood without a previous knowledge of the law of descents
in fee-simple. One may well perceive that this is an estate confined
in its descent to such heirs only of the donee, as have sprung or
shall spring from his body; but who those heirs are, whether all
his children both male and female, or the male only, and (among
the males) whether the eldest, youngest, or other son alone, or all
the sons together, shall be his heirs; this is a point that we must
result back to the standing law of descents in fee-simple to be in
formed of.

Extracts from BLACKSTONE, COMMENTARIES, II, 208-234.2

The nature and degrees of kindred being thus in some measure
explained, I shall next proceed to lay down a series of rules or canons

1 Holmes, Common Law, Lect. X; Maine, Ancient Law, Chaps. VI, VII, and
Sir Frederick Pollock's Notes M and N.

tThese canons have been superseded or much altered by legislation in all
jurisdictions. The details of this legislation vary greatly.



620 PROPERTY

of inheritance, according to which, estates are transmitted from
the ancestor to the heir; together with an explanatory comment,
remarking their original and progress, the reasons upon which they
are founded, and in some cases their agreement with the laws of
other nations.

I. The first rule is, that inheritances shall lineally descend to the
issue of the person who last died actually seised in infinitum: but
shall never lineally ascend.

I I. A second general rule or canon is, that the male issue shall be
admitted before the female.

III. A third rule or canon of descent is this: that where there
are two pr more males, in equal degree, the eldest only shall inherit;
but the females all together.

As if a man hath two sons, Matthew and Gilbert, and two
daughters, Margaret and Charlotte, and dies; Matthew, his eldest
son, shall alone succeed to his estate, in exclusion of Gilbert, the
second son, and both the daughters; but, if both the sons die with
out issue before the father, the daughters, Margaret and Charlotte,
shall both inherit the estate as coparceners.

IV. A fourth rule, or canon of descents is this; that the lineal
descendants in infinitum, of any person deceased, shall represent
their ancestor; that is, shall stand in the same place as the person
himself would have done, had he been living.

Thus the child, grandchild, or great grandchild (either male or
female) of the eldest son succeeds before the younger son, and so in
infinitum. And these representatives shall take neither more nor
less, but just so much as their principals would have done. As if
there be two sisters, Margaret and Charlotte; and Margaret dies,
leaving six daughters; and then John Stiles, the father of the two
sisters, dies without other issue; these six daughters shall take
among them exactly the same as their mother Margaret would hav'e
done, 'had she been living; that is, a moiety of the lands of John
Stiles in coparcenary: so that, upon partition made, if the land be
divided into twelve parts, thereof Charlotte the surviv ng sister
shall have six, and her six nieces, the daughters of Margaret, one
apiece.
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This taIQng by representation is called succession in stirpes,
according to the roots; since all the branches inherit the same share
that their root, whom they represent, would have done.

v. A fifth rule is, that on failure of lineal descendants, or issue]
of the per~on last seised, the inheritance shall descend to his col
.lateral relations, being of the blood of the first purchaser; subject to
the three preceding rules.

Thus if Geoffrey Stiles purchases land, and it descends to John
Stiles, his son, and John dies seised thereof, without issue; whoever
suc eeds to this inheritance must be of the blood of Geoffrey, the
first purchaser of this family. The first purchaser, perquisitor, is
he who first acquired the estate to his family, whether the same was
transferred to him by sale or by gift, or by any other method, except
only that of descent.

VI. A sixth rule or canon therefore is, that the collateral heir of
the person last seised must be his next collateral kinsman of the
whole blood.

VII. The seventh and last rule or canon is, that in collateral
inheritances the male stocks shall be preferred to the female (that
is, kindred derived from the blood of the male ancestors, however
remote, shall be admitted before those from the blood of the female
however near), - unless where the lands have, in fact, descended
from a female.

Thus the relations on the father's side are admitted in infinitum,
before those on the mother's side are admitted at all; and the rela
tions of the father's father, before those of the father's mother; and
soon.

SMITH, PERSONAL PROPERTY (2 ed.) 107-108.
The administration of the property of an intestate is based upon

the doctrine that his death was an abandonment of title, and that
his personalty thereupon became bona fJ(],Cantia, passing to the
sovereign as the parens patriae, or general trustee of the realm. The
legal title vests in the crown; the equitable title in decedent's
creditors and next of kin.

The same doctrine prevails in the American States, .substituting
"government" for Hking" or "crown," and, as a necessary sequence,
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intermediate the death of intestate and the issuance of letters of
administration~ the legal title to his personal property vests in the
government in trust.

There are cases, however, holding that after the death of the
intestate his personal property may be considered in abeyance till
administration granted, and is then vested in the administrator
by relation to the time of decedent's death. .. True, on the ap
pointment of an administrator, the legal title passes to him byoper
ation of law, and relates back to the death of the intestate for the
purposes of securing the estate, and protecting persons dealing with
parties entitled to administration. The administrator may maintain
an action for an unredre~sedtortious injury to, or conversion of, the
property of the estate prior to his appointment. Yet the want of
present adequate protection intermediate his appointment and the
death of the intestate, might result in irreparable injury to the estate.

While the legal title to the intestate's personal property is in the
administrator as trustee, so that for the purposes of administration
he may sell the same and give a good title to the purchaser, the next
of kin have a vested interest in the surplus of the estate, after the
payment of the debts.

The appointment, powers, and duties of an administrator, and
the distribution of intestate's personal property, are generally
regulated by statute; and the rules of the common law are more or
less modified in most, if not all, of the American States.

BLACKSTONE, COMMENTARIES, II, 374-375.
By the common law of England since the conquest, no estate,

greater than for term of years, could be disposed of by testament;
except only in Kent, and in some ancient burghs, and a few particu
lar manors, where their Saxon immunities by special indulgence
subsisted. And though the feudal restraint on ~lienationsby deed
vanished very early, yet this on wills continued for some centuries
after: from an apprehension of infirmity and imposition on the
testator in extremis, which made such devises suspicious. Besides,
in devises there was wanting that general notoriety, and public
designation of the successor, which in descents is apparent to the
neighborhood, and which the simplicity. of the common law
always required in every transfer and new acquisition of property.

STATUTE OF WILLS, 32 Henry VIII, c. 1.
i 1. That all and every person and persons, having or which here

after shall have, any manors, lands" tenements, or hereditaments,
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holden in soccage, or of the nature of soccage tenure, and not having
any manors, lands, tenements or hereditaments, holden of the King
our sovereign lord by knights service, by soccage tenure in chief,
or of the nature of soccage tenure in chief, nor of any other person
or persons by knights service, from he twentieth day of July in the
year of our Lord God MDXL., shall have full and free liberty,
power and authority to give, dispose, will and devise, as well by
his last will and testament in writing, or otherwise by any act or
acts lawfully. executed in his life, all his said manors, lands, tene
ments or hereditaments, or any of them, at his free will and pleasure;
any law, statute or other thing heretofore had, made or used to the
contrary notwithstanding.

§ 2. And all and every person and persons, having manors, lands,
tenements or hereditaments, holden of the King our sovereign lord,
his heirs or successors, in soccage, or of the nature of soccage tenure
in chief, and having any manors, lands, tenements or hereditaments,
holden of any other person or persons in soccage, or of the nature
of soccage tenure, and not having any manors, lands, tenements
or hereditaments, holden of the King our sovereign lord by knights
service, nor of any other lord or person by like service, from the

. twentieth day of July in the said year of our Lord God MDXL.,
shall have full and free liberty, power and authority to give, will,
dispose and devise, al? well by his last will and testament in writing,
or otherwise, by any act or acts lawfully executed in his life, all
his said manors, lands, tenements and hereditaments, or any of them,
at his free will and pleasure; any law, statute, custom or other
thing heretofore had, made or used to the contrary notwithstanding.

§ 3. Saving al\vay and reserving to the King our sovereign lord,
his heirs and successors, all his right, title and interest of primer
seisin and reliefs, and also all other rights and duties for tenures in
soccage, or of the nature of soccage tenure in chief, as heretofore
hath been used and accustomed, the same manors, lands, tenements
or hereditaments to be taken, had and sued out of and from the
lands of his Highness, his heirs and successors, by the person or
persons to whom any such manors, lands, tenements or heredit
aments shall be disposed, willed or devised, in such and like manner
and form, as hath been used by any heir or heirs befoJe the making
of this statute; and saving and reserving also fines for alienations
of such manors, lands, tenements or hereditaments holden of the
King our sovereign lord in soccage, or of the nature of soccage
tenure in chief, whereof there shall be any alteration of freehold or
inheritance, made by will or otherwise, as is aforesaid.
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BLACKSTONE, COMMENTARIES, II, 510-513.
The executor or administrator is to make an inventory of all the

goods and chattels, whether in possession or action, of the deceased;
which he is to deliver in to the ordinary upon oath, if thereunto
lawfully required.

He is to collect all the goods and chattels so inventoried; and to
that end he has very large powers and interests conferred on him by
law; being the representative of the deceased, and having the same
property in his goods as the principal had when living, .and the same
remedies to recover them. And if there be two or more executors,
a sale or release by one of them shall be good against all the rest;
but in case of administrators it is otherwise. Whatever is so recov
ered, that is of a salable nature and may be converted into ready
money,. is called assets in the hands of the executor or administrator;
that is sufficient or enough (from the French assez) to make him
chargeable to a creditor or legatee, so far as such goods and chattels
extend. Whatever assets so come to his hands he may convert
into ready money, to answer the demands that may be made upon
him: which is the next thing to be considered: for,

The executor or administrator must pay the debts of the deceased.
In payment of debts he must observe the rules of priority; other
wise, on deficiency of assets, if he pays those of a lower degree first,
he must answer those of a higher out of his own estate. And, first,
he may pay all funeral charges, and the expense of proving the will,
and the like. Secondly, debts due to the king on record or specialty.
Thirdly, such debts as are by particular statutes to be preferred to
all others: as the forfeitures for not burying in woolen, money due
upon poor rates, for letters to the post-office, and some others.
Fourthly, debts of record; as judgments, docketed according to
the statute 4 and 5 W. and M. c. 20, statutes and recognizances.
Fifthly, debts due on special contracts; as for rent (for which the
lessor has often a better remedy in his own hands by distraining),
or upon bonds, covenants, and the like, under seal. Lastly, debts
on simple contracts, viz.: upon notes unsealed and verbal promises.
Among these simple contracts, servants' wages are by some with
reason preferred to any other: and so stood the ancient law, accord
ing to BractQ11 and Fleta, who reckon among the first debts to be
paid, servitia servientium et stipendia famulorum. Among debts
of equal degree, the executor or administrator is allowed to pay
himself first, by retaining in his hands so much as his debt amounts
to. But an executor of his own wrong is not allowed to retain: for
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that would tend to encourage creditors to strive \vho should first
take possession of the goods of the deceased; and would besides he
taking advantage of his own wrong, which is contrary to the rul~

of law. If a creditor constitutes his debtor his executor, this is a
release or discharge of the debt, whether the executor acts or not;
provided there be assets sufficient to pay the testator's debts: for
though this discharge o~ the debt shall take place of all legacies, yet
it were unfair to defraud the testator's creditors of their just debts
by a release which is absolutely voluntary. Also, if no suit is com
menced against him, the executor may pay anyone creditor in
equal degree his whole debt, though he has nothing left for the rest:
for, without a suit commenced, the executor has no legal notice of .
the debt.

When the debts are all discharged, the legacies claim the next
regard; ,vhich are to be paid by the executor so far as his assets will
extend; but he may not give himself the preference herein, as in the
case of debts.

A legacy is a bequest, or gift, of goods and chattels by testament;
and the person to whom it was given is styled the legatee which
every person is capable of being, unless particularly disabled by the
common law or statutes, as traitors, papists, and some others. This
bequest transfers an inchoate property to the legatee; but the legacy
is not perfect without the assent of the executor: for if I have a
general or pecuniary legacy of £100, or a specific one of a piece of
plate, I cannot in either case 'take it \vithout the consent of the
executor. For in him all the chattels are vested; and it is his busi
ness first of all to see whether there is a sufficient fund left to pay
the debts of the testator: the rule of equity being, that a man must
be just, before he is permitted to be generous; or, as Bracton
expresses the sense of our ancient law, "de bonis defuncti primo dedu
cenda sunt ea gUM S14nt necessitatis, et postea quae sunt utilitatis,
et ultimo guae sunt fJoluntatis." And in case of a deficiency of
assets, all the general legacies must abate proportionably, in order
to pay the debts; but a specific legacy (of a piece of plate, a horse,
or the like) is not to abate at all, or allow any thing by way of
abatement, unless there be not sufficient without it. Upon the
same principle, if the legatees had been paid their legacies, they are
afterwards bound to refund a ratable part, in case debts come in,
more than sufficient to exhaust the residuum after the legacies
paid. And this law is as old as Bracton and Fleta, who tell us, "si
plura sint "debita, fJel plus legatum fuerit, ad quae catalla defuncti non
sufficiant fiat, ubique defalcatio t excepto regis prit';'legio."
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