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Bankruptcy Law Provides New Tools
to Combat Fraud and Abuse

Clifford J. \White Il
Acting Director
Executive Ofice for United States Trustee

he United Sates Trustee Program

(USTP or Program) is very pleased to

confibute aticlesto thisissue devoed
to the important statutory changes madeby the
Bankrupcy Abuse Preventon and Consumer
Protecion Act of 2005 (BAPCPA), Pub. L. No.
109-8, 119 Stat. 23. This law provides new tools
to the United Sates Trusteesandothersto conbat
bankruptcy fraud and abuse With our partnersin
law enforcement, the USTP will endeavor to more
effectively identify and take civi acion agairst
wrongdoing, aswell asassist United Sates
Attorneysin proecuing appopriate aiminal
cases.

A's the Justice Department component with
regponsibility for oversight of the barkruptcy
system, the USTP cariesouta wide aray of
litigaton, regulatory, andadministrative
responsibilities. Although our long-standing
mission has been to promote the integrity and
efficiency of the bankruptcy system, over the past
five years our top priority has been to implement
our National Civil EnforcementInitiative.
Through this Initiative, we have ddressed deltor
improprieties and provided greater protection to
honed deltors who were defauded ortaken
advantage d by attorneys, petition preparess,
creditors, or others. From FY 20022005,the
USTP took about 170000 dvil enforcement and
related actions (including investigations and
actons not culminating in litigaton), which
yielded $1.75 billion in quantfiable reailts, such
as debts not discharged, fees disgorged, fines, and
other remedies.

An integralpart of our campaign agairst
bankruptcy fraud and abuse was the establishment
of a new Criminal Enforcement Unit (CREU) in
2003. The newunit is staffed largely by former
prosecutors who have trained hundreds of USTP
andlaw enforcement staff andassisted in scores
of proecuions nationwide dncethe urit was
created. The CREU significantly strengthened the
Program's ability to detect, refer, and assist in the

prosecution of criminal violations. In addition to
assisting in spedfic cazes CREU members ae
avalable o provide training to federl andlocal
law enforcement personnel, and to assst in
developing naiona and local bankruptcy fraud
working groups for the mllabordive invegigation
and prosecuion of ciminal conduct. In these
working groups, CREU members and other
Program staff serve as aresource for information,
education andtraining on te barkruptcy system
and spedfic law enforcemert initiatives

Under BAPCPA, there ae threemajor
reforms for which the USTP has gecial
enforcement responsibility.

« Means Bding. The gatute institutesnew
financial reporing requrements for consuner
debtrs, and subjects the repored information
to an objective "meanstest” to hep ddgermine
whether adebtor is elgible for chapter 7
relief. This new te¢ will allow United Sates
Trugtees to more expeditioudy identify and
pursue those who defraud and abuse the
bankruptcy system.

* Credit Counsding. Among the consumer
protecton provisionsis a requrementthat
debtors seek credit counsding before they file
for bankruptcy relief. This will help ensure
that debtors know their options before taking
the drastic step of filing abankruptcy petition.
Through the USTP's civil erforcement efforts,
a regrettaly largenumber of cases were
disoovered in which atorneys, barkruptcy
petition prepaers, credit repar services or
others tak advantage o vulnerable debtors
andplaced clentsin barkruptcy—sometimes
even without the debtors' knowledge—despite
the availability of less dragic opions. Under
the reform law, bankruptcy debtors nav must
seek counseling through agencies approved by
the USTP. In the past, some credit counseling
agencies have been sanctioned by federal and
state authorities for inducing their clients into
debt-management plansthat enrich the
counselors without benefitting the clents.
With help from the Intemal Revenie Servce
and the Federal Trade Commission, the
Program has develped anapdicaton
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procedue basd on the gatutory standards for
pre-bankruptcy credit counsdors, and is
sautinizing appgicansto minimizethe risk of
approving an unscrupulous provider.

» Debtor Audits. BAPCPA mandaes that the
USTP arrange for random and targeted audits
of debtors to determine the accuracy of the
financial information provided in documents
filed with the acourt. Not only will this new
system hdp identify wrongdoers, who may be
referred for ciiminal prosecuion, but it also
will hdp identify "red flags" for the efficient
detection of possble fraud in other cases.

The newbarkruptcy law includesmany other
provisions of vital importance to the USTP and
law enforcement Section 158 of title 18cdlsfor
the dedgnation of bankruptcy fraud coordinators
in United SatesAttorneys'andFBI field offices
in evay digtrict. There ae newatorney
disdplinary procauresto hep clamp down on
lawyers who fail to carry out their obligations to
their clients. There are important new chapter 11
provisionsto expedite asmall business' pasage
through bankruptcy. For example, 11 U.S.C.

§ 1104(e) puts new obligations on the USTP to
oust managenentin public companiesandother
cases in which there is accounting or other fraud.

| hope thatfedeml proscubrs and other
readers will find the articles contributed by USTP
officials in this U.S. Attorneys' Bulletin to be of
assistance n the pro®cuion of barkruptcy
crimes Everyone in the USTP, from the Director
in the Exeautive Office to the staff attorneysin the
field, stands readyto asistfedenl law
enforcement in prosecuting wrongdoers who
compromisethe integity of the barkruptcy
system. Debtors and aeditors aike rely upon the
bankruptcy system to provide fair, efficient, and
effecive relief thatis freefrom fraudor abwse
We look forward to continuing to work in
partnershipwith the United States Attorneys'
officesto identfy andproscut barkruptcy
fraud.=”

ABOUT THE AUTHOR

* Clifford J. Whitelll isthe Depuy Direcbor of
the Execuive Office forUnited States Trustees,
and is currently serving as its Acting Director. He
has served in the federal government for twenty-
six years, including previoudy as Assistant
United Sttes Trustee and Deputy Assistant
Attorney Geneal within the Depatment of
Judice, and & Assistant General Coun<l at the
U.S. Office of Personnel M anagement. In July
2003,Mr. White was recognized with the
Attorney Generl's Award for Distinguished
Sewicea

Criminal Bankruptcy Fraud and the
Role of the United States Trustee

Richard E. Byrne
Chief, Crminal Enforcemset
United States Trustee Program

Sandra R.Klein
BankruptcyFraud Criminal ®ordinator
United States Trustee Program

|. Introduction

It has been sdithat "[b]ehind evey great
fortune there B a cime." Ironically, sometimes a
crime liesbehind apparentdelt or misfortune &
well. Purportedly impoversheddebtors may
commit fraud by lying on heir barkruptcy
documents and concealing assts toavoid
repaying their debts. Criminas mayalso attempt
to forestall the collapse of their illegal schemes by
fraudulenty filing for barkruptcy to sop
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collection efforts ard delay he utimate dscovery
anddetecion of their fraud The United Sates
TrusteeProgram (USTP or Program) is committed
to working with its colleaguesn the United Sates
Attorneys' and law enforcement communities to
detect invedigat, andproscut thes, aswell as
all other fraudulentabuses of the barkruptcy
system.

Il1. United States Trustee Program

The Pogram, a component of the Department
of Justice (Depatment), servesasa"watchdog"
over the bankruptcy process. H.R. Rep. No. 95-
595, at 4(1977), as reprinted in 1978
U.S.C.C.A.N. 5963, 5966. The USTP's mission is
to promote the integrity of the bankruptcy system.
Dep't. of Justice, United States Trustee Program
Strategic Plan FY20052010 at 2(2005),
available at
http://www.usdojgov/usteolist org/StrategicPlan
FY 2005-2010.pdf. A fundamental means of
achieving that goalisto uncoveranddetect
bankruptcy fraud and abuse and to refer posdble
crimina condud to law enforcement and the
United States Attorneys' offices (USAOSs). By
actvely identfying andrefering fraudandabuse
the Program contributes to the Department's
criminal enforementefforts and helps to deer
individuals seeking to use he barkruptcy system
to further their criminal erdeavors.

A. Department of Justice Strategic Plan

The Department's FY 2003-2008 Strategic
Plan recognizes the importance of maintaining the
integrity of the bankruptcy system. One of the
Department's objectives is to "[p]rotect the
integrity and ensure the effective operation of the
Nation's bankrupgcy system." Dept. of Justice,
Strategic Plan for FY 20032008 at 2.71 (2003)
(discussing Objective 2.6), available at
http://www.usdoj.gov/jmd/mpg/strategic2003200
8/pdf.html. To achieve this goal, the Department
hasanmunced t will "[p]ursue vblations of
federal crimina laws pertaining to bankruptcy by
identifying, evaluating, referring, and pmoviding
invedigative and prosecutorial support of cases."
Id. at2.72. As the Department's Strategic Plan
stated:

The integiity of the barkruptcy system
dependsupon debtors to report honestly and
acaurately all their ases andliabilitieswhen
they file for barkruptcy protecion. Such

disclosure is necessary to resolve disputes and
to distribute money and property. The U.S.
Trusteeshave an dfrmative duy to refer
instances of possible crimina condud by
debtrs andthird pariesto the U.S. Attorney
andto asistin proecuions. The barkruptcy
system need a 4rong impetusto encouage
honeg, lawful behavior. Moreover criminal
referrals from the Progam show that
bankrupcy crimesare often linked b other
white collar crimes, such as fraud in obtaining
fedenlly guaranteed nortgageloans,money
laundering, idertity theft, mail fraud, and wire
fraud.

Id.
B. United States Trustee M anual

The United SatesTrusteeManual makes
clear that maintaining the integrity of the
bankrupcy system through aggessive progcuion
of bankruptcy fraud is "a high priority of the
Depatmentof Justice!" United SatesTrustee
Manud, Section 5-1.1 (quating an October 10,
1995, Memorandum from former Attorney
General Janet Reno). According to the Manual,
this can beachieved through ateam approach,
with afocus on he merits of each cag rather than
"a blanketdecination policy based saly on
dollar amounts." Id.

C. Statutory dutiesto refer casesto USAOs

Congress hasrecognked he importance of
referring, investigating, and prsecuting
bankruptcy-related crimes by enacting 28 U.S.C.
8§ 586 (2005) and 18 U.S.C. 8 3057 (2005). These
statutes require the USTP, as well as judges and
trustees, o refer psside crimesto the USAOs.

Title 28 United SatesCode, Section
586(a)(3)(F) requireseach United SatesTrustee
to notify the United States Atorney of "matters
which rdate o the ocurrence ofanyadion which
may constitute a crime" ard, if requesed, to assst
the United Sttes Attorney in "carrying out
prosecutions based on such action." Pursuant to
§ 586,the USTP's duty to refer cases to the
USAOs is not limited to bankruptcy crimes.
Further, asthe larguage o the statie makesclea,
Congressdid not intend the USTP to refer only
cagsthatit believeswill be posecuted, that meet
a certain dollar threshold, or for which there is
evidence demonstrating guilt beyond a reasonable
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doubt Ingtead, Congress has mandaed that the
Program refer matters to the USAOs whenever
there is evidence of any adion that may constitute
a aime.

In addtion to the USTP's duty to refer
possible crimind condud for prosecution,
bankruptcy judgesand trustees have statdory
duties to refer cases to the USAOs. Pusuant to 18
U.S.C. § 3057, barkruptcy judgesandtrustees
who have reasonable grounds to believe that a
crime hasbeen conmitted orthatan nvedigaton
"should behad,” mug report the facts and the
names of all potential witnesses to the USAO. 18
U.SC. 8§ 30576). Section 3057 equires the
USAQO, afterreceaving such a eport to "inquire"
into the facts andreportto the barkruptcy judge.
18 U.S.C. § 3057(b). Further, according to
§ 3057, if it appeas "probale"” that an ofense has
been committed, the United States Attorney must,
"without dday, present the mater to the grand
jury." 1d. If, however, the United SatesAttorney
determinesthat "the ends of public justicedo not
require investigation or prosecution,” the
United States Attorney "shall report the facts to
the Attorney Geneal for his directon.” Id.

Accordng to the United States Attorneys'
Manual (USAM), the USAQ's duty to report
declinations of bankruptcy fraud referals,
pursuant to § 3057,is satisfied by "providing the
Fraud Section, Criminal Division, with a cortise
summary of the facts of the case and the reasons
for declining it. Concurrence with the decision to
decline may be presumed if no disagreement is
expressed bythe Fraud Setion." USAM § 9-
41.010.

D. United States Trustee Program's
Criminal Enforcement Unit

To assist with the USTP's mission and the
Department's Strategic Plan, in 2003 he
Execuive Officefor United Sates Trustees
(EOUST) established aCrimina Enforcement
Unit (CREU), which corsists of experienced
former federl proscubrs. CREU's misson
includesworking with Program staff  identify
and refer possble criminal conduct and to assst
federal law enforcement agencies and USAOs
with bankruptcy-related investigations and
prosecutions. A list of CREU's members and their
contactinformation is available at http://ustnet/
bankruptcy/criminal_enforcement/index.htm.

E. Violence Against Women Department of
Justice Reauthorization Act of 2005

In Janwary 2006, the Pregdentsigned into law
the Violence Against Women ard Depatment of
Justice Reauthorization Act of 2005 (the Act),
Pub. L. No. 109-162, 119 Stat. 2960 (2006).
Secton 1175 of the Act, enitled "Bankrupcy
Crimes" requires the EOUST Director to prepare
an annud report for Congress detailing: "(1) the
number and types of crimind referrals madeby
the United Sttes Trustee Program; [and] (2) the
outcomesof each ciiminal referral.” Pub. L. No.
109-162, 8 1175. Through this mandate, Congress
has indicated the importance of the Program's
referral of possible bankruptcy-related crimes and
the USA Os' prosecution of such offenses.

The Progamrecognked he importance of
tracking its crimind referrals even beore the
enactment of § 1175.In Fiscal Y ear 2004,the
USTP creaed ard implemented he Criminal
Enforcement Tracking System (CETS), a database
designed specifically to track the Program's
criminal referals, as well as he shtus ofthose
referrals. Information from the CETS databaseis
used to identify bankruptcy-fraud related trends
and to provide comprehensive information to the
Program regarding its criminal referrals. With the
enacientof § 1175, the CETS databasewill play
an evenmore important role in the refrral process
by facilitating the wllection of information
necessaty to fulfill the newreporing mandate.

I11.18 U.S.C. § 158

Congress stated that the pumpose of the
Bankrupgcy Abuse Preventon and Consumer
Protecion Act of 2005 (BAPCPA), Pub. L. No.
109-8, 119 Stat. 23, which wassigned into law on
April 20, 2005, wasto regore "personal
regponsibility andintegiity in the barkruptcy
sysem.”" H.R. Rep. No. 109-31(l), at 2(2005), as
reprinted in 2005 U.S.C.C.A.N. 88, 89. As part of
BAPCPA, Congress emphadzed he vital role that
the Federal Bureau of Investigation (FBI) and the
USAOs will play in achieving that goal. BAPCPA
added § 158 to the criminal statutes contained in
title 18. BAPCA § 203(b)(1). Title 18 U.S.C.

§ 158 requiresthe Attorney Geneal to desgnate a
point of contact within each USAO and FBI field
office to address "violations of section 152 @ 157
relating to materially fraudulent staements in
bankruptcy schedules hat areintentionally false
or intentionally misleading” or that are "related to
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abusive reaffirmations of debt." 18 U.S.C.

§ 158@)-(b). Section 158 &so reiterated that the

USAOs "have primary responsbility for carrying
out the duiesof aUnited SatesAttorney under

section 3057." 18 U.S.C. § 158(c).

A. Points of contact

The USTP has compiled alist of the
designated points of contact for each USTP,
USAO, and FBI office nationwide. The list,
entitled "Bankruptcy Fraud Points of Contact," is
available from the Executive Office for U.S.
Attorneys or fran the CREU.

B. Working groups

To asistwith barkruptcy-related
investigations and prosecutions in each district,
the Program recommendsimplementing and
utilizing localbankruptcy fraud working groups.
There are currently about fifty such groups
nationwide. These groups meet periodically to
discuss ongoing bankruptcy fraud investigations
and pending criminal referrals. Theyalso provide
assistance as requested by agents and
investigators. A representative of the USTP,
USAO, and =veral federal law enforcement
agences typically makeup aworking group. For
further information regading garting orre-
invigorating alocal bankruptcy fraud woiking
group, please contact any membe of the
Program's CREU or your local USTP point of
contact.

Additionally, there is a National Bankrugcy
Fraud Working Group (NBFWG), which consists
of arepresentative from the USTP, USAOSs, the
Depatments Criminal Division, FBI, Intemal
Revenie Servce-Criminal Invegigation, Posal
Inspecton Service,United SatesSecret Service,
Housing andUrban Devebpment Office of
Inspecbr Genearl, Social Seculity Administration
Office of Inspector General, Federal Trade
Commission, and Executive Office for U.S.
Attorneys, as well as other agencies. The
NBFWG, which meds approximately once a yea,
helps coodinate anaional reponseto barkruptcy
fraud isswes

V. Common bankruptcy-fraud related
schemes

There ae many differentbarkruptcy-related
schemes in which perpetrators fraudulently
exploit the bankruptcy systen to further their
criminal endeavos. Some examplesinclude real
edate frawd, identity theft, ard bust-outs.

A. Real estate fraud schemes

e Financial caunsding fraud. Homeowners
whose properties ardn foreclosure ae
contacted, usually through the mail, by a
"financial consultant." The consultant
fraudulently tells the homeowners that he/she
will locate a lender to refinance the
homeowners delinquent mortgage.
Homeowners are instructed to make their
mortgage payments to the consultant. The
perpetrator does notandneverintends to,
locakt anewlencer. Instead,the pepetrator
files bankruptcy cases in the names of the
homeowners, frequently without the
homeowners' knowledge or consent. This
allows the perpetrata to forestall foreclosure
and to continue receiving mortgage payments
from the victms.

»  Property title fraud. This fraud is dmilar to
the financil coursding fraud descibed
supra. Themajor difference is that the
perpetrator convinces the victims to deed their
properties to him or her for little or no
consderation. After acquiring thetitle, the
victims are fraudulently told that they will be
assisted by negotating reduced @myments or
short sales with the lende's or by locating
other lendes to refinance the loans. The
homeowners are required to pay rent to the
scam artist, who does not pay the existing
mortgageor seeknew financing. Fractonal
interests of the properties ae often deeded to
shell companies oontrolled by the criminal,
after he or she acquires thetitle to the
properties The pepetrator will then file srial
bankruptcy cases in the names o the victim
homeowners and/or in the names o the shell
companies. This tactic complicates and delays
foreclosue—sometimesfor months or even
yeas—becaisethe lender must seekrelief
from the automatic gay in each bankrupcy
case.The auomatic sty requiresall credtors,
lenders,and lien holdersimmediately to cease
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all foreclbsuesand collection efforts against
the pesonor enity who has fled for
bankruptcy.

e Flipping. Pempetrators purchasereal edate &
or below fair market value and fraudulently
obtain financing to "sdl" the properties to
straw buyersat significartly inflated prices.
Virtually all of the information provided on
the mortgage applications, as well as the
supporting documentation, is false. krther,
mortgagebrokers, lenders, andappaisas may
be pat of the £hene. To obtan the berefit of
the automatic stay and to keep the scheme
going alittle longer, the pepetrators or straw
buyers file frawulent bankruptcy petitions.

B. Identity theft schemes

» Fdsely obtaining credit or services. In some
identity theft schemes, defendants
fraudulently use afalse name and identifying
information or the name and identifying
information of someone they know-typically,
an ex-spouse ex-partner, or minor child—to
obtain credit or sevices When creditors
pursue he deendants for failing to paywhat
they owe, the defendants file fraudulent
bankruptcy cases in the false names or in the
names of he vicims, without the vicims'
knowledge or consent.

e Serialfilings.A deltor who has been
previously barred from refiling abankrupcy
case nay file a sbbsequent bankruptcy case
using avariation of his name and/or Social
Secuiity number or the nane of anoher
person, to obtain the benefit of the automatic
stay.

To reduce identity theft and serial filing
schemes, Congressincluded provisions in
BAPCPA thatlimit the drcumstancesunder
which persons wtlo file barkruptcy will recaéve
the ben€fit of the automatic stay. For example, the
automatic stay will only be in effect for thirty
days if a debtor had a previous bankruptcy case
dismissed within one year. 11 U.S.C.

8 362€)(3)(A) (2005) Additionally, the
automatic staywill not gointo effect at allif a
debtor hadtwo or more barkruptcy cases
dismissed within ayear. 11 U.S.C.

§ 362(c)(4)(A)(i). Finally, if a bankruptcy filing is
part of ascheme to "delay, hinder, and ddraud"
creditors, involving "transfer d all or part
ownership of, or other intered in" real propety or

"multiple filings affecting such real property,” the
bankruptcy courts are authorized, after notice and
a hearing, to grant relief from the automatic stay.
11 U.S.C. 8§88 362(d)(4)(A), (B).

C. Bust-out schemes

Bust-outs ae financial crimes that exploit
credit lines and credit cards. Often, the final act in
a bwstout isthe filing of afraudulent barkruptcy
caseto delay creditors' collection efforts and to
discharge the debts incurred.

» Credit card bug-outs. Individuds incur
subgantial consumer credit card debt within a
relatively short period of time and then file for
bankruptcy protection. Purchasescash
advances, ard transfers fran one aedit card
to another typically occur within Sx monhs
before the barkruptcy filing. Goods purchasel
are fungible and easily saleabk, such as
electronics, jewelry, motor oil, and bay
formula. Frequently, the sane individuals file
bankruptcy severaltimes wsing false rames,
aliases, or false Sccial Security numbes. The
credt cardapplications typically include fake
information regarding the individuals' income
and employment. Although the perpetratas
listthe aedit card delt on their barkruptcy
documents, they do not list the assets
purchase with the fraudulenty obtaned
credit.

e Business bustouts. Bust-out companies
establish good credit and then order hundeds
of thousands of dollars of fungible goods ove
a short period of time, with no intent to pay.
Theysell the goods for cash a asignificant
discount and file for bankruptcy protection.
Typically, bust-out companies ae in business
for six months or less. Initially, they often
edablish goodcredit ratingswith large
consumer goods manufcturers by making
payments early or on time. After establishing
good credt, the hust-out companies equest
significant increasesin credit, their orders
increa® abstantally, andthey fail to pay
bills asthey becone dwe. Lulling techriques
are useda dall creditors. Goods are ld for
cash a significantly beow cost. The
perpetrators typically file barkruptcy to sop
collection proceedingsand keep the <henes
going a little longer.
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V.18 U.S.C. § 1519

In 2002, Congress reiterated the importance of
protecting the integiity of the barkruptcy system
whenit enacted 18 US.C. § 1519 & pat of the
Sabanes-Oxley Act of 2002,Pub.L. No. 107,

§ 820@), 166 Sat. 745 002) also known as the
Public Company Accourting Reform andInvegor
Protection Act. Title 18 U.S.C. § 1519 provides:

Whoewver knowingly alters,destoys,
mutilates concead, coveas up, falsifies or
makes afalse entry in any record, document,
or tangble objed with the intentto impede,
obstruct, or influence he invegigation or
proper administration of any mater within the
jurisdiction of anydepartmentor agency of
the United States o any casefiled under title
11, or in relation to or contemplation of any
such matter or case shall be fined under this
title, imprisonednotmore than 2 yeass, or
both.

Although the legislative history of § 1519 is
sparse, Congressstaed explicitly that the staute
wasenaced b target"individuals who destoy
evidence wth the gecific intentto impede or
obstruct apendng or future aiminal
invedigaton, aformal administrative proeedig,
or a bankruptcy case" S.Rep. No. 1074146, at 27
(2002), available at 2002 WL 863249 (emphasis
added).

V1. Bankruptcy: thelast act in a series
of criminal schemes

Bankruptcy fraud maybethelast act in a
seaiesof criminal schemes Bankrugcy crimes
have been committed a the end of numebpus
typesof frauds, including heath care,
government, and tax fraud, Ponz schemes, and
money laundering. Because barkruptcy
documents are siged under penalty of perjury
andbecause debrs are required © tedify under
oat, relative to their financial affairs, barkruptcy
filingscan povide aweath of information for
other criminal invegigatons. If asulject or target
of an investigation has filed abankruptcy case, the
USTP can provide a copy of the relevant
bankruptcy documents, as well as the tape of the
first meefing of creditors during which the delior
testified unde oath. Thedocuments and testimony
may be useful in plea regadiations, cross-
examination of witnesses, and in providing
additional charging options. For assstance in

obtaining any bankruptcy-related document or the
tape of the first meetng of credtors, please
contact the USTP dfice in your area. A list of the
local USTPoffices is available at http://www.
usdoj.gov/ust/ledust_org/office_locator.htm.

V1. Recent bankruptcy fraud
prosecutions

A. Operation SILVER SCREEN

In October 2004, the USTP, in conjurction
with USAOs and federal law enforcement
agencies, announced "Operation SILVER
SCREEN," which highlighted te indictment of
twenty-one individuals in seventeen separate
prosecutions. Opeation SILVER SCREEN
demonstrated the breadth of enforcement actions
taken ty the Depatmentin combating barkruptcy
fraud and protecting the integrity of the
bankruptcy systen. The cases wllectively
involved the cmncedmentof more than $7 million
in assets, illegal condud by an atorney and a
cettified public accourtant, use offalse Social
Secuiity humbers andfalseidentities submisdon
of forged dacuments, false statements, and various
fraudulentads. As of this writing, the mordinated
effort, dubbed "Operation SILVER SCREEN" in
recogntion of the USTP's enhancedscreenng of
bankrupcy casesto identfy fraudandabuse has
resdted in twelve defendants being convicted of,
or pleadng guilty to, bankruptcy-related crimes.

The lead case in Opaation SILVER SCREEN
wasthe conviction of Marc Edward Thompson for
a wire fraudandbarkruptcy fraud schene.
Thompson,who wasproecued by amember of
the Progam's Criminal Enforcement Unit andan
AUSA from the Northem District of Illinois, set
fire to his residence, killin g his ninety-year-old
mother in the basenent of the howse Thompson
obtained insurance proceds asarealt of the fire,
and then concealedthese proceeds in an off-shore
account in the name of a shell corporation. He
filed bankrugcy andconcea¢d he proeeds,as
well asother items that were notlostin the fire.
Thompsonwas cowicted of numerous ciimes,
including making false statements in bankruptcy,
in violation of 18 U.S.C. § 152(3), andbarkruptcy
fraud in violation of 18 U.S.C. § 157. Thompson
wassentencedto 190 yealsin prison andordered
to pay $14 million ddlarsin restitution.

United Staitesv. Thonpson, 04 CR 944 (N.D. Ill.
2004).
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B. Additional recent bankruptcy fraud
prosecutions

In addtion to the aasschaged agart of
Operation SILV ER SCREEN, there have been a
number of recent bankruptcy fraud prosecutions
across the country. The® cases highlight the
diverse types o crimes committed through, or in
relation to, abankrupcy proceeding. For exanple,
an AUSA in San Diego ecattly proscued a eal
estae equity skimming case against Antonio
Simon, abankruptcy petition preparer who
fraudulently represented to homeownesrs that he
could savetheir propetiesfrom foreclosue.
Simon madenumenpus false representations and
promises to the victims to induce them to pay a
"start-up" feeandamonthly feefor his purported
sevices. Simon falsely claimed that he would
save the honeowners' propetiesfrom foreclosure,
contactthe lendersto reregaiate the homeowners
mortgages, asdst in arranging refinancing of their
homes,and use a prtion of the homeowners'
monthly feeto paytheir lenders. Instead,Simon
kept the homeowners' money and filed fraudulent
bankruptcy cases in the names o the victim
homeowners, as well as in the names of persons
unknown to the honmeowners to whom Simon had
fraudulently transferred afractional interest in the
homeowners' propeties Simon wasconvicted of
the knowing disregard of bankruptcy laws, in
violation of 18 U.S.C. § 156, andbarkruptcy
fraud in violation of 18 U.S.C. § 157. He was
sentenced to twenty-four monhsin prison and
ordered to pay more than $23,000 in restiution. A
USTP atorney tedified asa witnessin the ca<.
United Statesv. Simon, 02 CR 2245 (S.D. Cal.
2002).

The USAO in the Northern District of Ohio
prosecuted a similar foreclosure fraud scheme
perpetrated by Albert Thrower. Through his
company, American fvices Thrower targeted
homeowners facing foreclosule and promised that
he could save the victims' homes by assisting
them with barkruptcy filings. The barkruptcy
filingsfailed b disclosethat the documents had
been prepared for afee by Thrower and/or the
company. As par of the sheme, Thrower
fraudulently represented to the victims that the
bankrupcy clerks would notaceptthe cassfor
filing if the honeowners disdosa hisor
American Sevices involvement in preparing the
bankruptcy documents. Among other climes,
Thrower was convicted of violating 18 U.S.C.

§ 1519 by falsifying record in bankruptcy cases.

Thrower wassentencedto nineyy monthsin prison
andfined $188,328. A Program atorney
dedgnated asa Special AssstantUnited Sates
Attorney assisted with the progcuionin thiscas.
United Satesv. Thrower, 03 CR 341 (N.D. Ohio
2003).

The USAO in the Sodhem District of New
Y ork obtaned corvictions aganst Paul Boghosian
and William H. Spencer for their rolesin the
chaper 11 reomganizaion case of Hawaiian
Airlines Inc. Boghosianand Spencer were
convicted ofconspracyto commit barkruptcy
fraud in violation of 18 USC. § 371,and
Boghosian wasconvicted oftwo courts of
commercial bribery in violation of 18 U.S.C.
§ 1952(a)(3). Boghosian fraudulently claimed to
be amanagerand Spencerfraudulenty claimed
to be atrustee of an entity that purportedly would
provide gproximately $300 million in new
captal to fund the Hawaiian Airlines
reorganizaton. During the conspiracy, Boghosian
bribed an FBI undecover agent, whowasposing
asahedge find manager by offering akickback
to the agentin exchange br the hedje fund'sloan
of appoximately $2.5 million to payexpenses
purportedy relatedto abtaining bankruptcy court
approval for the Hawaiian Airlines reorganization.
Boghosian and Spencer ako filedfalse
declarations and submitted atered documents to
the bankruptcy court in support of their claims.
Boghosian ard Spencerwere ntencedin May
2006.Boghosian was sentenced to twenty-four
months in prison and Spencer was £ntenced to
fifty-one months in prison and a $12,500 fine. A
USTP atorney tedified asa witnessin thiscas.
United Statesv. Boghosan, 05 CR 351 (S.D.N.Y.
2005).

The USAO in the District of Kansas recently
prosecuted a number of identity theft/bankrugcy
fraud cases involving defendants who, among
other things, wsal false Scial Security numbers
on their barkruptcy filings.In one cas, Derrick
Robinson filed abankruptcy pdtition in which he
used afalse Social Security number and failed to
disclosetwo prior bankruptcy cases he filed in
another district using his true Social Security
number. Robinson wsed the same false Sociall
Security humber to obtain a car loan from a
financial institution insured by the Feceral
Deposit Insurance Corporation, and heused a
different false Social Security number to obtain
anoher vehicle from alocaldeakrship. Robinson
pleaded guilty to one count of aggravated identity
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theft under 18 U.S.C. § 1028A, andwassentenced
in January 2006 to the mandatory two-yea term

of imprisonment. United Staites v. Robnson, 05
CR 10054 (D. Kan. 2005).

In asecondcase Vickie and Galen Bead
filed a bakruptcy casepro £ in which they
inverted every digit in their Social Security
numbers. In addtion to beng chaged with use of
false Scial Seaurity numbers, the debtors were
charged with submitting afalse UCC-1 Financing
Statementto the KansasSecretary of State's office
fraudulently claiming they had a$500000
"summalry judgment' against the chapter 7 trustee,
and submitting falseandfraudulenty geneated
“arbitration awards' of $1500535 and $500720
to collect againg the trustee's bond. Galen Beach,
who was cowicted of mail fraud and making false
statements in bankruptcy in violation of 18 U.S.C.
§ 152(3), was entenced in January 2006 to
eighteen nonths imprisonnent Vickie Beadh
pleaced guilty to one cownt of making false
statements in bankruptcy, in violation of 18
U.SC. § 15283), and was sentenced in July 2005
to threemonths in prison. United Satesv. Beach
05 CR 10056 (D. Kan. 2005).

VI1I1l. Conclusion

Asis evident from the above examples, the
Department's efforts to combat bankruptcy fraud
remain comprehensive and vibrant. Therecent
bankruptcy reform legislation has reaffirmed the
importance of detecting and prosecuting
bankruptcy fraud. Through cooperative efforts and
partnerships with the USTP, proecubrs andlaw
enforcement agents can successfully execute their
responsibilities in fighting bankruptcy fraud and
abuse, and dder those inclined to use the
bankruptcy process ¢ concealtheir fortunes,
however great or small.”
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|. Introduction

One of the lesser known sections of the
Bankrupgcy Abuse Preventon and Consumer
Protection Act of 2005,Pub.L. No. 1098, 119
Stat 23 (2005) (BAPCPA), may have the greag¢st
effecton the prosecuion of bankruptcy crimes.
Forthefirst time, Congress has mandaed a
system to audt the information that individual
debtrsfile in their barkruptcy cases. A debkor
who is chosen for audit will berequired to provide
spedfied categories d documents to auditors
under contactwith the United SatesTrustee
Program (USTP or Program) to support hisor her
entieson te pettion, schediles andother
statements filed in the bankruptcy case. The
auditors will aso beable to check online
databasseto ssarch forundisdoseal asés. They
will berequired to file areport with the
bankruptcy court and clearly and conspicuously
specfy in the reportany material missatement of
income, exenditures, o asses.

If amatrial misstatement is discovered, the
U.S. Trustee is dbligated to report it, if
appropriate, to the United Sttes Attorney. 28
U.S.C. 8 586(f)(2)(B)(1). The information
provided D, or uncoverd by, the auditor may
provide a solid foundaion for prosecuting
bankruptcy crimes, whether it be for concealment,
falseoah/declaration, or on oher grounds. Unlike
mostBAPCPA provisions, which wentinto effect
on October 17,2005,the debtor audit provisions
do not become effective until October 20,2006.
Thus, while these newprovisions haveprovided
no referrals yet, United States Attorneys stould
expect to see crimind referrals from the U.S.

Trusteesbased orevidence uwcovered by deltor
audits in the near future.

II. Thewho, what, and how of debtor
audits

A. Who gets audited

Secton 603(a)(1) of BAPCPA providesthat
the Attorney Geneal (in judicial districts seved
by the United SatesTrustee)andthe Judcial
Conference of the United Sttes (in Alabama and
North Carolina) ae required to "establsh
procedures to determine the accuracy, veracity,
and completeness of peitions, schedules, and
other information that the debtor is required to
provide unde sections 521 and 1322 6 title 11,
United States Code, and if applicable, section 111
of such title,in cases filed unde Chapter 7 or13
of such title in which the debtor is an individual."
(emphads added). Thus, orly individuals are
subject to awdit. The debtor audit requirements are
also imitedto chapter 7 amd chapter 13debtors.
Individud debtors who file unde chapter 11 and
chapter 12 areexcluded.

In chapter 7, tustees iquidate the debtors'
non-exenpt asdsto paycreditors. Mostchager
7 cases are filed by debltors whoseassds are dther
exempt under federal or stae law or subject to
valid liens.In thee "no asd" cases the trustee
has naothing to liquidate and there is no
distribution to unsecured creditors. Under chaper
13, debtors repay sone or al of their dehts,
typicaly overathreeto-five-yearperiod. Chapter
11 is the reorganization chapter that, while
typicaly used ly businesses, is occasionally used
by individuals. Chapter 12 is available for family
farmers and family fishermen. More than 99
percentof individual cases are filed under chaper
7 or chapter 13. SeePress Relea®, Administrative
Office of U.S. Courts, Bankruptcy Filings Hit
New Recodsin Run Up to New Bankrugcy Law
Implementation (Dec. 1, 2005), available at http:
/lwww.usoourts gov/Press_Releagdbankrupcy
filings120105html (providing statistics reflecting
that, of the 1,782,520 barkruptcy cases filed
between September 30,2004,and Setember 30,
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2005, 1,775,517, or aproximately 99.6%, were
filed under chapter 7 or chapter 13).

Although mostindividuals who seek
bankruptcy protection will b e subject to audit,
only a small percentage of those debtors will be
audted. Section 603(a)(2) of BAPCPA requres
the Attorney Geneal to:

(B) establish a method of randomly
sdecing casesto be audted, excep that
not less than 1 out of every 250 cases in
each Federal judicial district shdl be
sdected for audit;

(C) require audits of schedules of income
andexpenseghat reflectgreater than
avemgevarancesfrom the gatistical
norm of the district in which the
schedueswere filed if thosevaliances
occurby rea®n of higherincome or
higher expenses than the statisttal norm
of the dstrict in which the sedules were
filed.

Audits unde 8§ 6038)(2)(B) are referred to by
the USTP asrandom audts; thoseunder
§ 603(a)(2)(C) are refered © bythe USTP as
targeted auits. Caseswill be séected forrandom
audit from apool of all individud chapter 7 and
chaper 13 cases, but may represent aslittle &
0.04 perent (1 outof 250) of thosecases. Cases
will be séected fortargeted aulit from thosefiled
by debtors whoseincome or expenses deviate
significantly from the statistical norm of the
district in which the scledules were fled. Thus,
all individual chapter 7and chapter 13 cases are
subject to rardom audit, and cases filed by debtors
with high income or expenses ae also subject to
targetedaudit.

B. What documents ar e audited

The dauments audited includethe petition,
the schedules, and ather documents filed by the
debtor in the bankruptcy case SeePub. L. No.
109-8 § 603(a)(1), 19 Stat. 23 (2005).
Importartly, before iling ary of these @cumernts,
debtors sign unde penalty of perjury that the
information contained in the documents is true
and corred.

The pettion isthe documentthat commences
the bankruptcy case. It contains the debtor's name
and aldress and wheher the debtor has filed any
cagswithin the previous eight years. The deltor
also sates onthe petition whether the cases a

business or consuner case andwhether the delior
edimatesthat anyaseswill be avaliable for
unsecured creditors.

The chedilesinclude lists of the delior's real
and pesond property, alist of al debts, and a
schedule of income and expenses. SeeSchediles
A (real poperty), B (persaal property), D
(seared dehts), E (unsecured priority dehts), F
(unsecured nonpriority dehts), | (current income),
and J (current expenditures). These schedules will
likely be he source of mostof the material
misstatements identified by the auditors.

The oher documentsfiled by the deltor
includethe Statement of Financial Affairs. In the
statement, the debtor provides various
information, such as how much income heor she
has earned duiing the current year and in the
previous two yeas. See Statement of Financil
Affairs Quesions No. 1and 2. The debtor ako
explains various transers including gifts, loses
(including gambling losses), ard other trarsfers
outside the ordinary course of the debtor's
financial affars. See e.g, Statementof Financil
Affairs Questions No. 3,7, 8,and 10.

In chapter 7 cases, debtors with primarily
consumer debts are also required to file the
Statement of Current Monthly Income and Means
Test Calculation (Official Form B22A). On this
document, the debtor provides information about
current monthly income, which is defined as dl
income received duting the six calenda months
prior to thefiling of the bankruptcy case, except
Social Secuiity income and certain otherincome.
11 U.S.C. § 101(10A). In addtion, if the dehior
has anon-filin g spouse, that individual's income is
included onthe form unless the deltor dechres
that he o she is le@lly semraed or living apart
other than for purposes o evading the means test.
Debtors (or a debtor and a non-filin g spouse, if
applicable) whose Current Monthly Income
(CM1) is greatr than he gplicable date median
income must alsocomplete the expense pation of
the form. Some expense amounts are set by IRS
Standards while ohersrepresent adual expenses
in specified categories. 11 U.S.C.

8 707(b)(2)(A)(ii).

In chapter 13 cases, all debtors must complete
the Statement of Current Monthly Income and
Calculation of Commitment Peiiod and
Disposable Income form (Official Form B22C).
Unlik e chapter 7, even debtors with primarily
business debts must complete the form. In
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addition, all debtors must include their spouse's
income, ewnif the they live apart. Like chapter 7
debtors, chapter 13 dédtors (or a debtor and anon-
filing spouse if apdicabke) whoseCMI is greater
thanthe aplicabe stite medianincome mustalso
complete the expense portion of the forms.

C. How the audit is conducted

Secton 603(a)(1) of BAPCPA providesthat
the audits shall be performed byindependent
certified pubic accountants or independent
licensd public accourtants. The U.S. Trusteefor
each district is authorized to contract with
qualified persons to perform the audits. 28 U.S.C.
§ 586(f)(1). BAPCPA § 603(a)(1) alsoprovides
that the audits mustbe condicted in accordance
with "generaly acceped auditing standards"
unless the Attorney Genearl devebps altemative
audting gandards not later than wo yeas after
the date of eractment of the Act. Becatse
bankruptcy documents are not prepared usng
Genreraly Acceped Accownting Principles,
altemative auditing sandards havebeen
developed and will be issued before the audits
commence.

A debtor must coopeante with the auditor, as
necessary, to enable the auditor to perform his
duties 11 U.S.C. § 521(a)(3). Thisincludes
providing propety of the estate and recoded
information relating to propety of the estate.
Further, the debtor has the duty to "surrender to
thetrustee all property of the estate and any
recorced information, including books,
documents, records, and papers, relating to
property of the estae whether or not immunity is
granted wnder section 344 of thistitle." 1d.
521@)(4). Thos documents mayinclude among
others, taxretuns, bank statenents, credit card
statenents, and pay stibs. In addition, the auditors
may review online datbaseto deemine whether
the delior owns or has owed assts not listed on
the hedilesor statements filed in the ca<e.

D. Theaudit report and itsimpact

The audit report shall "clearly and
conspcuotsly” specify any"material
misstatement” of income, expenditures,or asets.
28 U.S.C. §586(f)(2)(A). A report of each audit
must befiled with the court and transmitted to the
U.S. Trustee Id. The barkruptcy clerk shall give
noticeto creditorsin anycasein which a naterial
misstatenent is identified. Id.

In a casein which a material misstatement is
identified, the new statute sets forth two
requirements for the U.S. Trustee. 28 U.S.C.

§ 586(f)(2)(B). First, the U.S. Trusteeshall "report
the material msstatenent, if appropriate, to the
United States Attorney" pursuant to 18 U.S.C.

§ 3057. 28 U.S.C. §586(f) (2)(B)(i) (emphasis
added). Second, the U.S. Trustee shall "if
advisable, take other appropriate action, including
but not limited to canmencing an adversay
proceealing to revokethe dehior's discharge”
pursuant to 11 U.S.C. § 727(d). 28 U.S.C.

8§ 586(f)(2)(B)(ii). In paricular, the newlaw
providesthat adebtor's discharge may be evoked
for failing to exgain satisfactorily amaterial
misstatement identified in an audit or for failing to
make available necessary papers or property
belonging to the delior that are requeged foran
audit. 11 U.S.C. § 727(d).

The U.S. Trustee, or other parties in interest,
may have other civil remedies in cases where the
audts uncovermaterial misgatements, such as
dismissal of the barkruptcy caseor denal of
discharge.11 U.S.C. 88707, 727. U.S. Trustees
or other creditors may find that seveml
subsections of 11 U.S.C. § 727 apply to deny a
debtor a dscharge wherean audit uncovers
material msstatenents. Seg e.g, 11 U.S.C.

§ 727(a)(2) (concealment of assets with intent to
hinder or delay a creditor), and 11 U.S.C.

8§ 727@)(4)(A) (false oath or account). In addition,
denial of discharge maybe appropriate where the
debtors fail to provide information to the auwditors.
See e.g,11 U.S.C. § 727(a)(3) (conceaing,
destroying, falsifying, or failing to keep books and
recods from which the deltor's financil
condition could be ascertained); 11 U.S.C.

8§ 727@)(4)(D) (withhdding from an officer of the
estate recorded information about the debtor's
property or financial affars).

I11. Possible bankruptcy crimes

Asthe newlaw provides the U.S. Trustee
may makecriminal referrals of cases that have
been subject to debtor auwdits wherethe auditors
found material misstatements as to the debtor's
income, expenses, or assets. Several subsections
of 18 U.S.C. § 152,the section of the
United SatesCode that includesbarkruptcy
crimes, maybeimplicated by findings madeby
the auditors. Oimesunder 18 U.S.C. § 152(1),
(2), and (3) regardng concealrert, false oaths,
andfalsedechrations are mostlikely to aise
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A. False oath, account, or declaration: 18
U.S.C. §152(2)-(3)

The mostcommon criminal offenseghat
debtor audits may uncover are those of false oath
or account or false declaration. 11 U.S.C.

§ 152Q), (3). Sections 152@) and (3) of title 18
provide:

A peronwho —

(2) knowingly and fraudulently makes a fade
oathor accout in or in relation to ary case
unde title 11;

(3) knowingly and fraudulently makes a fade
declaration, certificat, veiificaion, or
statementunder peralty of perjury as
pemitted uinder secion 1746 of title 28 in or
in relation to any case under title 11;

... shall be fined wnder thistitle, imprisoned
not more than 5 years, or bath.

Debtors sign all the documents that they file,
and in doing sodedare wnder penalty of perjury
that the documents ae true and correct. Thus, if
an auditor identifies amaterial misstatement in
one or nore of he filed bankruptcy documernts,
andasuming the auditor's findingsare acurate,
the debtor has madea false declaration in a
bankruptcy case. Theissue would bewhether the
declaration was made knowingly and fraudulently.
In addition, debtors are required to attend a
meefing of creditors and submit to exanination
unde oath. 11 U.S.C. §§ 3416), 343.At the
meetg of credtors, the trustee will gereraly ask
the detior if the information on the barkruptcy
documents is true and correct. The debtor's
testimony at the meding of creditors mayprovide
an adlitional falseoah to proecut.

B. Concealment of assets; 18 U.S.C.
§152(1)

Another crime that deltor audts may uncover
is concealment of property of the estate of the
debtor. Section 152(1) of title 18 provides:

A peronwho —

(1) knowingly andfraudulenty concead from
a austodian, trustee,marshal or other officer
of the court chaiged with the control or
custody of property, or, in connection with a
case unde title 11, from creditors or the
United Sttes trustee, any property bedonging
to the estate é a debtor;

... shall be ined wunder thistitle, imprisoned
not more than 5 years, or bath.

If an auwditor finds that the debtor did not list
property of the bankruptcy estate on the debtor's
schedules, the debtor mayhave committed the
crime of conceament For exanple, the auditor
may discover that the debtor owns aboat or bank
accounts that were not listed on the debtor's
schedues For conceainentto ocaur, the delior
does not have to physically hide the property;
failure to list property on schedules issufficient to
concealit from atrustee.Coghlan v. United
States 147 F.2d 233, 236-237 (8th Cir. 1945).

C. Fraudulent pre-bankruptcy transfers:
18 U.S.C. §152(7)

In reviewing documents received from the
debtor or information from online datbass, an
audtor might uncoverapre-bankrugcy transer
made for the sole purmose of keeping an asset out
of the esate ard out of the reachof creditors.
Secton 152(7) of title 18 providesthat aperson
commits a aime who:

in apersonalcagpaciy or asan agenor
officer of any person or corporation, in
contemplation of a case unde title 11 by
or aganstthe peson oranyother peron
or comoration, or with the intentto defeat
the provisions of title 11, knowingly and
fraudulenty transkrs or concead any of
his property or the propety of such other
persa or corporation.]

Thus, if a debtor knowingly and fraudulently
conceas or transkrs an asstin conemplation of
bankruptcy or with theintent to defeat the
provisions of title 11, he or she has committed a
crime. For exanple, adebtor might transer aboat
to afamily membe for no consideration in the
year prior to filing for bankruptcy, so that the
trusteecould notsdl it in the barkruptcy case
The détor should disclose the transfer on the
Statement of Financial Affairs, Question No. 10.
Even if the transfer is not disclosed and the boat is
not listed asan asst, databasesearches onducted
by the auditor should revead that the delior
recently owned a boatanddocuments provided
by the debtor might show payments madeon the
boat during the months pre-petition. This
information uncovered by the auditor might lead
to a aiminal referal pertainng to the debtor.
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D. Bankruptcy fraud schemes: 18 U.S.C.
§ 157

A debtor audit mayreveal abankruptcy fraud
scheme, which typically involves thefiling of one
or more barkruptcy cases aspartof alarger
criminal scheme. Section 157 of title 18 provides:

A person who, having devised or intending to
deviseascheme orattificeto defraudandfor
the pumpose of executing or concealing such a
scheme orattifice or atempting to do so —

(1) files a petition unde title 11;

(2) filesadocumentin aproceeling under
title 11; or

(3) makes afalse or fraudulent representation,
claim, or promise concerning or in relation to
a proceeding under title 11, at ary time before
or after the filing of the pettion, orin relation
to aproceeding falsely asserted to be pending
under sich title,

. ... shall be ined wnder thistitle, imprisoned
not more than 5 years, or bath.

E. Concealment or destruction of records:
18 U.S.C. § 152(8)

Finally, a cebtor audit could uncover a
debtor's atempts to avoid or thwart the audit,
which, in itsdf, may be a bahkruptcy crime. For
exanple, 18 U.S.C. § 152(8) provides that a
person conmits a aime who:

after the filin g of a case under title 11 or in
contemplation thereof, knowingly and
fraudulently conceals destoys, mutilates,
falsifies, or makes afalse entry in any
recorced information (including books,
documents, records, and papers) relating to
the property or financial affars of a cebtor].]

Thus, adebtor who conceda, falsifies or
dedroys recods to avod the auditor's review of
thoserecods would be committing abankrugcy
crime.

V. Conclusion

With the imminent arrival of debtor audits,
criminal referrals from the U.S. Trustee are likely
to increa® @ audtorsidentfy material
misgatements that may riseto the level of
crimina condud. Moreover, the naure of the
referrals may charge. Referrals arising from
debtbor audts will notbe basd on tegimony of an
unsatisfied ceditor or former spousewho may
have a persona dispute with the debtor. Ingtead,
they will bebased on the work of an unbised,
disinterested auditor who will have documents to
support the identified material missttements.”
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|. Introduction

he Bankruptcy Abuse Prevention and
I Consumer Protection Act of 2005,

(BAPCPA), Pub. L. No. 109-8, 119 Stat.

23, requreseah individual filing apetition under
chapters 7, 11, 12, or 13 to undergo credit
counsding befoe filing barkruptcy andto recave
personalfinancial managenentinstruction after
filing. These newrequrement for consuner
debtors are found in 11 US.C. 88 109,111,727,
and 1328. Under BAPCPA, the United Sates
TrusteeProgram (USTP) isregonsible for
approving and montoring the entities providing
counseling and educational services. The USTP
hasformed the Credit Counsding andDebtor
Educdion Unit (CC/DE Unit) within the
Exeautive Office for U.S. Trustees to review and
approve applications and to establish and
coordinate procedures. The CC/DE Unit's
telephone numbers and e-mail addresesare
postd onthe Progam's Intemet site and are &
follows: tdephone, 1-202-514-4100; email,
ust.cc.lelp@usdoj.gov; and fax, 1-202-305-8536.

1. Background

The aedit counseling indugry has along
history. Credit counsding seniceswere
traditionally offered by nonprofit companiesas
part of achaitable misson. With the growth of
consumer debt and gending in recent years, the

credit coursding industry experienceda similar
growth, including the influx of companiesthat
were less traditional in their approach.Thes new
entities focused ther efforts on recruiting
consumersinto debt management plans. These
plans ae out-of-court repayment arangements
wherein consuners andtheir creditors agreeto a
payment schedule without resorting to the
formality of the bankruptcy process Credit
coungling agencies receive fees for setting up
andadministering such pgans.They alsorecave a
cettain perentagefrom the aeditors that agreed
to the plans, often referred to as "fair share." Some
companies concentrate their efforts on enrolling
clientsinto deld managenentplans, sometimes
without regad to whether the plans ae feasble.
These companies frequently establish for-profit
affiliates hatreceive everues fom these
operations. In recent years, anumber of abusive
operations were investigated and exposed by the
Intemal Revente Servce (IRS) andthe Feceral
Trade Commission (FTC).

Personalfinancial managenentinstruction for
bankruptcy filers (debtor education) is arelatively
new concept Some chapter 13 trusteeshave
offered ppstbankrupgcy filing edwaton aspartof
their trustee operations, often as ameans to
rehablitate adeltor's credit. Previously, there was
no regulation of the debtor education industry.

I11. Statutory requirementsfor credit
counseling and debtor education

BAPCPA's credit coursding anddeltor
education provisions are desgned © proect
consumershy ensuring the folbwing two facbrs.

» They have the basic understanding of their
financial situation that is necessary to
determine whether bankruptcy is the most
appropriate ogion for them.
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e They exit bankruptcy knowing the basic
principles d persmal finance that are
necessay to manage their financial affars.

Thes new provisions sed& to enpower consumers
with addtional knowiedge hey might not
otherwise gain inthe bankruptcy process.

The statutory requirementsin 11 U.S.C.
§ 109(h)(1) provide that an ndividual is not
eligible to file bankruptcy without receiving credit
counsding from a nonprofit budget and credit
coursding ageacy appoved by the United Sates
Trugtee. This counseling session mug occur
within 180 days before he individual files a
bankruptcy petition. Section 521p) of title 11
requires that a certificate of credit counsling
completion and acopy of adebt repayment plan,
if any, mustbe filed with adebbr'sinitial
bankruptcy petition.

The counsding requirement is sibject to
certain limited exceptions. The bankruptcy court
may defea the aedit coursding requirementfor
thirty days if the debtor files a "satisfactory"
cettificaion ateging that exigentcircumstances
exist and that the debtor attempted to obtain
counselng, but coud not doso within five days.
The only time that the court may grant a complete
waiver of the requirementisif the delior cannot
comply due to incapaciy, disability, or adive
military duty in acombat zone. Therequirement
may alsobe waived if the U.S. Trusteedetermines
that the gpproved agendasin the district cannot
adequately provide services to debtors. Currently,
the only districts excepted under this provision are
the Souhem District of Misdsdppi andthree
districtsin Louisiana n the wakeof Hurricanes
Katrina and Rita.

In addition to complying with the pre-filing
credit coursding requrements, adebbr seeking a
discharge h a chapter 7 a chapter 13case nust
complete an instructional cours in peronal
financial management after filing. Title 11 U.S.C.
88 727(a)(11) and1328(g)(1) provide that
completion of the instructional caurse is rrcessay
for a debtor to receive a discharge. This
requrementis alsosulject to the limited
exceptions noted in the preceding paragraph
relating to lack of adeqiate rvicesin the judicial
district, incapacity, disability, or active duty in a
military combat zone.While there isno st
curriculum for the instructional course, it must
contain materials related to budget development,
money managenent, financial recod-keepng,

wise use of credit, and consumer resources. The
debtor education provider mug also retain records
to denonstrate the dfectvenessf the financil
management course. A debtor cannat complete the
credit coursding sssion andthe financil
management course at the same time. The
financial managerentcoure mustbe taken afer
the bankruptcy caseis fil ed.

Inteim Bankrupgcy Rule 1007 requiresan
individud debtor to file a statement regarding the
completion of the financial managenent couse
with the court prior to receiving a discharge. The
certificate evidencing completion of the
educational course must be attached to this
statenent. INTERIM FED. R.BANKR. 1007,
available at Interim Rues and Official Forms
Implementng the Bankrugcy Abuse Preventon
and Consumer Protection Act of 2005,
http://www.usoourts.gov/rules/interim.html.

V. Issuance of certificates

Initially, each gpproved credit counseling
agency and debtor education provider created and
issued its own certificate. To ensure uniformity in
the certificates and to provide a tracking
mechansmin the eventof allegatons of falseor
fraudulent certificates, the USTP established a
Web-based certific ate issuance systen. All
agencies and poviders are required to use the
Web-basd sytemto geneate certificatesasof
Januay 9, 2006.0nly approved agencies and
providers are allowedto furnish certificates; no
other entities including independent contractas
andatorneys, may do so.Each ndividual deltor
must be saued a cetificat, even when sposes
are jointly filin g for bankruptcy. The certific ate
may notbe filed with the court by the agencyor
provider. It must be delivered to the credit
counsding client or, upon request by the client, to
the dient's attorrey.

The Web-based systen allows the USTP to
track a certificate to a particular agency and
counslor. Ead certificate isnumbeed and
includes the name of the agency or provider, the
date of completion of the course the judicial
district, andthe munsdor's name and signature.
The cettificae of deltor edwcaion alsoincludes
the debtor's bankruptcy case number The
certificate mug accurately state the name of the
agencyor provider asset forth in the agencys or
provider's application to the U.S. Trustee. The
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agencyor provider should notuseanyaliasor
"doing business as"name on the certificate.

An agency or provider maydownload the
certificate as a Patable Document Format (PDF)
or print a paper certificate to give to the client. To
comply with privacy concens, no oher peronal
identification information relating to the client
appeass on the eertificate. Cettificaiesmust have a
counsdor's ariginal ink signature or an electronic
signature (/s/). If the cettificate isissued with an
electronic signature, the agewy or provider must
keep an oginal certificate with an oiginal
signature on file.

V. Approval process

As previously noted, deltors mustrecave
credit coursding srvicesanddeltor ediwcaton
from agencies and murse providers approved by
the U.S. Trustee. BAPCPA outlines the minimum
criteria for approvalin 11 U.S.C. § 111. Under
this section, the U.S. Trustee must thoroughly
review the qudifications of entities seeking
approval to provide savices and is authorized to
require an agency or provider to provide
information to assist in the review. The USTP
began accepting applications on July 5, 2005. As
of March 10, 2006, 140 credit coursding agencies
and 240 financil edwaton providers havebeen
approved out of approximately 650 applicants.

A credit coursding agecy seeking appoval
must be anonprofit organization that: hasa board
of directors who do not benefit from the outcome
of the counsding sevices; charges areasonable
fee;providesadeqate safeguads for payment of
client funds; employs qualified counsebrs;
provides adequate counsding sevice; and deals
responsibly with matters relating to quality,
effectiveness, and financial security. The USTP
hasdenied aproval to anumber of apdicans for
failure to med the statutory requirements. The
most frequent causes for denial have related to the
applicants' failure to operate as anonprofit
agency maintain an ndeperdentboard of
directors, or demondrate that adequae counsling
would be provided.

Credit counsling agencies may provide
services by in-person counsling, telephone, and
the Intemet To provide the "adeqate counsding”
required by § 111, however, Internet-based credit
counsding must be sipplemented by same form
of person-to-person contact via telephone, e-mail,
or instantmessaging. The USTP requresproper

verificaton procaluresfor telephonic and Intemet
coungling to protect the integrity of the
counsding seson.

Providers of deltor edwcation couresare not
required to be registered as nonprofit
organizations, but mug med minimum standards
such as anploying qualifie d personnel with
adeqiate experience,chaging area®nable fee,
providing adequae facilities, and mantaining
rea®nable recods. The preparation andretenton
of reasonable records permits evaluation of the
effectiveness of the course. Therecords mug be
available for ingpection and evaluation by the
Executive Office for U.S. Trugees, the U.S.
Trugtee, and the chief bankruptcy judge for the
district in which the oourse is dfered.

Credit coursding ageciesanddebior
education providers are initially approved for up
to asix-month probatonary period. At the end of
the probaitonary period, an agencyr provider
must reapply and demondrate that it has metthe
required gsandards and will be able to med the
stardards in the future. Each re-approval is for a
oneyear period. A publicly available list of U.S.
Trustee-approved agencies and providers is
maintained by the barkruptcy clerk for each
district. The USTP alsomaintains a list of
approved cedit coursdors anddeltor edwcaton
providers on its Web ste &
http://www.usdoj.gov/ust/eo/bapcpalccde/index.ht
m.

The U.S. Trusteemay remove ax agency or
provider from the gproved istatanytime.
Within thirty days after anyfinal deckion on an
appicants oneyearrenewal apdicaton, an
interested paty mayseek judicial review in the
appropriate United States District Court. In
addtion, under 11 U.S.C. § 111(e), the district
court has theindependent ability to investigate the
gudifications of an goproved credit counseling
agency, request production of documents to
ensure the integrity and dfectiveness of the
agency andremove he agencyfrom the gproved
list upan finding it does not med the minimum
required criteria.

V1. Complaint procedures

The USTP has stablishedan ntemal
complaint database to effectively administer and
monitor the qudity of approved credit counsling
agencies and débtor education providers. When a
complaint isrecaved from an atorney, delior, or
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other interested party, the agency or provider is
contacted foraregponseandthe matterisresolved
as quickly as possible. Thedatabase allows the
USTP to trackthe progess andresolution of
complaints, and srves as aresource for reviewing
the performance of an agency or provider during
the re-appication process If apatrticular agency
or provider receives asaies o complaints, or if
particularly serious alegations are made, USTP
staff may conduct an on-site audit of the entity.
The USTP will soon post a BF complaint form
on its Internet site that can be filed by individuals
who have corplaints aganst coursding agencies
or debtor education providers.

The mostcommon conmplaintsto dat have
related © the imely or properissuance of
certificates and the waiver of fees for credit
coursding. Agencesand providers may chage a
rea®nable feefor services but they are obigated
unde BAPCPA to provide services without
regad to adebtr's ability to pay Each povider
devebpsits own criteria on when b waive or
reduce afee, subject to the following guidance by
the USTP: "Ability to paymustbe cetermined on
a case-by-case basis. One factor that mug be
constered isthe dients personalfinancil
situation as reflected in the budget analysis that is
completed pursuart to the datute." Available at
http://www.usdj.gov/iust’eo/bapcpalccde/cc_fags.
htm#coun issue 3.The USTP directs agences
and providers to disclose costsand the possbility
of awaiver prior to providing services, and
cauions agewies am providers agairst
representing that afeeis fedeally mandated or
requred by law or the Depatmentof Justice
(Department).

Additional issues of concern includethe
failure o conply with licenshg andother
requirements in aparticular state and the
dissemination of legal advice during credit
coungling sessions. Statutes defining the
unauthorized practice of law vary from stae to
state. Theissue of whether a credit counseling
agency crosses the line into giving legal advice is
of concen to both he USTP andthe barkruptcy
bar. Thedecision to file bankruptcy and a
discussion of the bankruptcy filing's effect on the
individual must be keft to the dientandhis or her
attorney. The USTP requires each agency and
provider to attest that it is in compliance with all
appicabk laws of each stte in which it seeks
approval to provide services, and cautions

agencies that providing legal advice could be
deemed the unauthorized practice of law.

V1. Audit of approved providers

In view of the recent problems in the credit
counsding industry, to ensure compliance with
BAPCPA'srequrements, the USTP will conduct
reviews o the activities o approved credit
coursding agaeciesanddebltor edwcation
providers. Thereviews of credit counseling
agenceswill include notonly afinancial review
of how they administer débt managenent plans,
but alsoan aralysis of the quality of services
provided. USTP gaff will listen to counseling
sessians, revew reaords, ard interview third
parties to ensure that adequae counsling is beng
provided by the ageries.The USTP will also
review the qudity of debtor education courses by
atterding course sssims.

VIIIl. Possible fraudulent activity

One area of potential criminal fraud is the
issuance offraudulent credit coursding or deltor
education certific ates. Debtors may attempt to
provide false certific ates to their attorneys ar, in
the case of pro sedebtors, directly to the court.
The gandards set by the USTP will aid in the
discovery and investigation of this type of fraud.
The USTP's guidelines for approved agencies and
providers are very specific regarding the
importance of accurate information relating to the
identity of the debtor ard the agency or provider.
In addtion, the Web-based cetificat g/stem
should ensure uniformity in the certificates and be
a valuable asset in tracking false certificates. To
date, there hasbeen oty one hstance ofan
allegedly false certificate. TheU.S. Trustee and
the U.S. Attorney's dfic e are currently
invedigating this matter.

The USTP may also prsue dvil remedies ifa
debtor files afraudulent certificate or is
impropery granted a dishage bebre filing a
cettificat cnfirming conpletion of adebtbor
education course. In that ingtance, the U.S.
Trustee may file a motion to reopen the debtor's
case and revoke the debtor's dscharge. In general,
to egablish giounds for revocdion of dischage,
the U.S. Trustee must dlege and prove fraud in
recaving the discharge.In the matter mentoned
in the previous paragraph, the fraud conssts of
filing afalsecertificate dateding to the completion
of a financial management couse.
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| X. Coordination with other
gover nment agencies

The IRS reviews the tax-exenpt status of
nonprofit corporations, including credit
counsling agencies. ThelRS recently audited a
number of credit counseling agencies, revoked the
tax-exempt status of some agencies, and
announced that it will revoke the stats o a
number of other agencies. The USTP met with the
IRS andrecaved telpful input from experienced
IRS field auditors on the USTP's proposed audit
procedures.

The FTC investigates coaumer conplaints,
including those lodged agains credit counseling
agences The FTC maintains a daabaseof such
complaints called"Consumer Sertinel."
Approximately 1,500 federl andstate law
enforcementagenciessubsaibe o this database
The subscribers issue an "alert” with respect to
investgations oractions takenagairst companies.
USTP daff received training on this daabase and
use t in the application review and audit process.
Subject to applicable privacy restrictions, the FTC
has also agreed to share information with the
USTP regarding public investigations o credit
coursding agewciesanddebtor edwcaton
providers.

X. Conclusion

The USTP has enbracel the dhallenge of
implementing the aedit coursding anddeltor
education requirements of BAPCPA. The
Program is committed © monitoring the quality of
the provded sevicesandasessng the impactof
the statutory provisions on debtors and the
bankruptcy system.”
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|. Introduction

The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005, (BAPCPA)
Pub. L. No. 109-8, 119 Stat. 37, took efecton
October 17, 2005, and the headlines were hard to

miss. Television news stories, magpzines, and
newspapersexpres®d a full range d opinions,
from bleak predictions o the end of chapter 7, to
applause for increased protections that would
benefit creditors. The common thread, however,
is the means test of 1 U.S.C. § 707(b)(2).
Despite al the press the meaistest has inspired,
few peoge, including some barkruptcy
practitioners, really undestand whd the meas
tegd isall abou. Thisarticle provdesa brief
overview of the means test n an effort to clarify
this important provision of BAPCPA.

In anutshel, the means ¢4 seeksto ansver
the "very fundamental question” posed by
Senator Charles Grassley, a sponsor of BAPCPA:
"whether [debfl repaymentis possble byan
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individud." 151 CongRec. S1856 Mar. 1, 2005)
(statement of Sen. Charles Grassley). As Sen.
Grasdey explained, "[i]t is this ample: if
repayment is possible, then [a debtor] will be
channded into chapter 13 o the Bankruptcy Code
which requires people to repay a portion of their
debt..." Id. The means ¢4 isthus an initial filter
for an ability to pay, designed to identify, at the
outset of tre case, thosechapter 7 debtors who are
abusing the bankruptcy system and to require
those debtors to either repay a portion of their
dehts in chapter 13or face dsmissalof their case
altogether.

II. The meanstest formula at work:
changing the presumption

As evidencedby its title, Congress enaced
BAPCPA to curb abges of the barkruptcy
sysem, including halting those chapter 7 debtors
who seek to have their debts dscharged despite
having the wherewithal to repay their credtors.
As pat of this effort, Congress amended § 7076)
of the Bankruptcy Code to eliminate the
presumption in favor of the deltor that existed
prior to BAPCPA. Under the old § 707(b), courts
approached a case by presuming that a debtor's
chaper 7 filing wasnotabuwsive, anddismissd
the case only upon ashowing that grantng a
discharge ofdelts would be a "sibstantial abuse'
of the provisions o chapter 7.

Asamended, § 707(b)(2) replaces the old pro-
debtor presumption with a new one: courts are to
presume that a @< is an"abuse' of chapter 7
(andis subject to dignissl) if adetailed
mathematical formula set out in the statute yields
a minimum amount of monthly disposable
income. As a garting point each chapter 7 debtbor
with primarily consumer debt must, as part of his
or her dutesunde 11 U.S.C. § 521,complete the
Statement of Current Monthly Income and Means
Ted Calculation, Official Form B22A (SCMI).
See§ 707(b)(2)(C). The SQMI form, which asks
debtors © outline their income ard expenses,
provides information to plug into the 8 707¢)(2)
formula. The amount of "dispos#le income" that
a delior has #ter apdying the formula deemines
whether the case is presuned anabuse

[Il. The basic meanstest formula

Boiled down, the means test formula is
relativdy simple (seechart following this article):

the debtor enters his or her current monthly
income (CMI), as described in more detail below,
on the SCMI. If the debtor's CMI is bdow the
median family income for a family in the debtor's
state with the same numberof individuds as the
debtr's household, then aluseis not presimed
and the debtor does not need to fill out the
remainder of the meanstest form. The

United States Trustee Program (Program) posts
the median family income data, which is
published by the Census Bureau, on its Web site
atwww.usdojgov/ust under "Bankrugcy
Reform"-"M eans Teding Information." If the
debtor's income is aove the applicable stae
median, however, there is further inquiry.

In above-median income cases, the debtor's
CMI isreduced by specific standardized and
actual living expenses, and the difference is
multiplied by sixty. 11 U.S.C. 8 707(b)(2)(A)(1).
If, after such reduction, the income available for
the detior's creditorsis greatr than $0,000, or
$167 pe month, then abuse is presumed. If the
income avaibble forthe debtor's creditors is less
than $,000, or $100 permonth, then aluseis not
presumed. If the income available for the debtor's
creditors is more than $6,000, but less than
$10,000, abuse is presumed only if that income
exceeds 25 percent of the debtor's non-priority
unsecured debt.

If the presumption of abusealises, the delior
may rebutit and avoid dismissal only by
demonstrating spedal circumstarces that justify
addtional expensesor adjustnents to income.

§ 707(b)(2)(B). Unde theprior § 707(b), the U.S.
Trustee typically would argue that certain
expenses were excesdve and/or not reasonably
necessary for the suppat and mahntenance of the
debtr andanydependents, in order to show that
a case metthe old "subgantial abuse" standad.
Now, however, each expense adektor may
deduct for purposes d calculating whether there
is sufficient disposable incometo presume
"abusé€' is pecifically se forth in

§ 7070)(2)(A)(ii). If an expense is not one
specified in the staute, the debtor cannot claim it.

V. Income

Under BAPCPA, the CM1 that debtors are to
usein filling out the SCM1 is defined. "Current
monthly income" means "the average monthly
income from all sourcesthatthe delior receves
(or in ajoint case both debtors receive) without
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regad to whether such income is taxalde income"
during the dx-month period endng on he lag day
of the month immediately preceding the dae the
casecommences. 11 U.S.C. § 101(10A)(A).
Included in theincome calculation is any amount
paid by any entity other than the debtor or joint
debtor, on aregular basis, for the household
expenses ofthe debtor or the debtor's dependents.
Id. 8§ 101(10A)(B). The statue, however,
specifically excludes benefits received unde the
Social Secuiity Act, payments to victims of war
crimes o crimes ggainst humanity, and payments
to victims of terrorism, from the alculation of
CMI. Id.

Although the deltor fills out the SQM | under
pendty of perjury, ndther the courts nor the U.S.
Trusteesimply aacceps the delior's calculation of
his or her income or expenses. For example, 11
U.S.C. § 521 requiresthe delior to provide pay
stubs coveiing the sxty days prior to filing.
However, because CMI, for pumoses of the
SCMI, is defined as the income for the six full
months prior to filing, the U.S. Trustee may also
require production of six months o pay stubs to
verify the accuracy of the income information
usal in the SAM 1. Other documents, including tax
returns, bark statements, anddocumentation of
spouwsd support payments, may alsobe requred
by the U.S. Trustee.

V. Expenses

As dscussed above, once adebtor's CM| is
edablishedto be overthe gplicable date median
family income, the debtor is required to complete
the expense portion of the SCMI form. All of the
debtor's dlowed expenses ae sd forth in
8 7070)(2)(A)(ii). For the pumpose of determining
whether the presunption arises, the delior may
deduwct only thoseexpensesdescibed wnder
§ 707(b)(2)(A)(ii). For exanple, while the deltor
may list sepaiate expensedor certain unsecured
debts, studentloans,pets, or 401(k) loans on dier
documents, such asthe deltor's scheduesof
expenses, those expenses ae not allowable in
determining presumed abus on the SCMI in a
chapter 7 case

The expenses dlowable on the SCMI fall into
two general categories: (1) standardized and
necessary expensegromulgated by the Intemal
Revente Servee;and(2) some atual expenses
incurred by the debtor, such as secured debt and
tax odigatons andexpensesncurred in caring for

an dderly or chronically ill membe of the
debtor's household.

A. Internal Revenue Service standard
expenses

As set fath in 8§ 707(b)(2)(A)(ii)(1), debtors
may dedud amounts "specified unde the
Nationa Standardsand Local Standads, and the
debtor's actua monhly expenses for the
categoiesspecified asOther Necessary Expenses
issued by the[IRS] for the area in which the
debtbor reddes . . ."

The Natona Standads published bythe
Interna Revenue Sevice (IRS) are posted on the
Program's Web ste & www.usdojgov/ust under
"Bankruptcy Reform"-"Means Teding," and
include expensedor food, clothing, andother
items based on the size and income of the debtor's
family. Local Standards for housing andutilities
expenses,as well as br transportation expenses,
are dsopublishedby the IRS andare poséd on
the Program's Web dte at the same location as the
IRS National Standards. Thes expenses are
based wpon the deltor's state and courty of
residence and, for the trarsportation expenses, are
also contngentupon the number of vehiclesfor
which the debtor pays operating expenses and
loan or lease payments.

Although adebtor's actual expenses maybe
higher orlower than the IRS Standard expenses,
all debtors ae entitled only to the Sandard
expense amounts and cannot deduct their acual
expenses. There is one exception, however. To
the extent that a cebtor's adual expenses are
higher than the Standard expenses (particularly
for mortgage ard auomobile expenses)as a
result of secured debt, the debtor is entitled to
takethe greaer of the ®cured cebtobligaion or
the IRS Sandad expense, butnat bath.

B. Other necessary expenses

In addition to the RS Standard expenses,
8 707(b)(2)(A)(ii)(l) allows debtors to deduct
specified categories of actua expenses that the
IRS ha deemed "other expenses” not captured by
the Standard expensesUnder IRS guideinesset
forth in the Intemal Revenie Manuwal's Financil
Analysis Handbook, these expensesdedicted at
Lines 25 to 33 of the SCM I, must be "necessary"
to the "health and wdfare" of the debtor and the
debtr's deperdents, or for the prodiction of
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income. SeeInternal Revenue Service, Internal
RewenueManual Financial Analysis Handook

§ 5.15.1.10 (Mar. 2006), available at
http://www.irs.gov/irm/part5/ch1591 html#d0el7
5114.

Thes expenses mayinclude accounting and
legalfees chaitable wntributions, child care,
courtordered payments, dependentcae,
education, health care, involuntary payroll
deductions (if a requirement for employment,
such as union dues), taxes, and scured debt
obligations. Debtors claiming these expenses will
be required to provide sufficient documentation.

At Lines 34 through 41 of the SCMI, debtors
are dsopemitted b takespecfic "Additional
Deductions Under §707(b)." These aditional
dedudionsincudeexpenses for health and
disability insurance; continued care for elderly,
chronically ill, or disaded housetold members;
protection against family violence; excess home
energy coss; additional food and clothing costs;
education expenses for minor children; and
continued charitable cortributions. Although these
expensesare notincluded in the IRS Standard or
necessarngexpenses,Congress nade the express
decision in § 707(b)(2) to alow deltorsto dedict
them from their calculation of CMI.

V1. Debtors answer to the meanstest:
Rebutting the presumption of abuse

Pursuarn to § 707(b)(2)(B), adebtor may
rebut the presumption of abuse by demonstrating
"special circumstances' such asa srious medical
condition or acall or order to active duty in the
armed forces. Under this provision, the debtor is
given anopportunity to denonstrate that special
circumstances exist that support adjustments to
the debtor's income and/or expenses, such that the
presumption nolonger arises. Even if the
presumption is rebutted unde this section,
however, the deltor may still facedismissal under
§ 707(b)(3) if the caxe wasfiled in "badfaith" or
the "totality of the circumstances" of the debtor's
financal situaton denmonstratesabuse

In cases where the debtor provides sufficient
documentation to the U.S. Trustee demonstrating
that the delior could rebu the presumption of
abuse the U.S. Trusteemay decine o file a
motion to dismiss the debtor's case. In the monhs
since BAPCPA wasenaced,the U.S. Trusteehas
declined © file motions to dismissin a number of
cases, including, for example, where debtors

became disabled or retired after filing the SCMI
or were victims of a naural disaster. Unless the
debtor providesadeqate docunentation to show
that there are noreasonable alternatives to the
adjustments to income or expenses that bring the
debtor bdow the threshold ddlar amounts giving
rise to the presumpton, however, the U.S.
Trusgtee will generally move to dismiss the
debbr's cae.

V1. Conclusion

The meanstesting provisions of BAPCPA
provide an objectve gproach br asessng a
debtr's eligibility for chager 7 rdief. Although
the languageof §707(b)(2) can be daurting at
first blush, when reducedto its conponent parts,
the meastest is relatively straightforward.
Debtors who ean abovemedian income and have
a pecified anmount of disposale income dter
deduwcting alowed expensesamust now either
repay at east sone o their debts before receiving
a bankruptcy discharge, or face dismissal of their
cases.
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Means Test Flow Chart

I Primarily Consumer Debt |

v

I Current Monthly Income

‘ Below Median:

STOP § 707(b)(2);
Consider
§ 707(b)(3)

I Median Annual Family Income

Above Median
Monthly Expenses

I Monthly Disposable Income STOP § 707{b)(2);
I Consider § 707(b)(3)

v v

Under $100.

Over $166.67 (over $100.00 - $166.67
$10,000 in 5 yrs) ($6,000 over 5 yrs) No. STOP
Will it pay 25% to § 707(!_;)(2);
nenpriority §C;on75(:;i"e;)
unsecured?

' | Presumption

UST files Statement w/in
10 days of § 341(a)
meeting

v

Special Circumstances?
Debtor may explain at or wfin 30
days after UST files 10-Day

Statement
UST Disagrees and files UST Agrees and files
§ 707(b)(2) motion w/in 30 Statement w/in 30 days after
days after filing 10-Day filing 10-Day Statement why
Statement motion not appropriate;
Consider § 707(b)(3)
I Oppose I I Convert to Ch, 13 I

Burden of Proof on Debtor to rebut
Presumption by establishing
“special circumstances” & UST must
show only “abuse” (not
“substantial™)
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|. Introduction

The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA),
Pub. L. No. 109-8, 119 Stat 23, includessevenl
provisions dedgned to educate ard protect cebtors
during their interacion with the barkruptcy
system and with bankruptcy sewice providers.
This article addresses threecatgoiesof charges
that have a material impacton the rights of
consumer bankruptcy debtors. First, the article
disaussesthe aeaton of acakgoly of service
provider cdled a "debrelief agency,” and the new
responshbilities of those providers. Second, the
article discusses important changes to the laws
governing bankruptcy petition preparers. Finally,
the aticle aldresses cettain enhancedremedies
for violations of Rule 9011 of the Feckral Rulesof
Bankruptcy Procedure that affect attorneys who
represen debtors in bankruptcy proceedngs.

I1." Debt relief agency” provisions

In BAPCPA, Congress creaked a céegory of
bankrupcy service provider cdled a "debrelief
agency' BAPCPA requresenitiesthat qualify as
debtrelief agenciesto conply with several new
affir mative disclosure obligations, and restricts
those entities from making certain representations
regarding the bankruptcy process. BAPCPA
defines adebt relief agency as "any person who
providesanybarkruptcy asistance b an asisted
person n return for the paynentof money or
other vauable corsideraion, or anyone is a

bankruptcy petition preparer. ..." 11 U.S.C.
8101(12A).

The &rms "bankruptcy assistance" and
"assisted person” are also newly defined. In
general, bankruptcy petition preparers and
attorneys who represent consuner deltors of
moded means & onsidered b be &btrelief
agences Attorneys who provide their services
pro bonoandwho do rot acceptanyconsderation
in exchange br their servicesdo ot qualify as
debt relief agencies and ae not subject to the
applicable restrictions and abligations. Certain
other entities are expressly excluded from the
definition, and thus do not have to comply with
the goplicabke requrements. Exempt enfties
include the following.

* Any persm who is an officer, director,
employee,or agent of aperson who provides
suchassistance orof the barkruptcy peftion

preparer.

» A nonprofit organizaton exenpt from
taxafon under § 510(c)(3) of the Intemal
Revente Code.

» A creditor of the assisted pason, to the extent
the creditor is asgsting the debtor to
restricture adebt owed to the aeditor.

* A depository institution, federal or stae credit
union, or swsidiary of such depository
ingitution or credit union.

* An autor, publisher distributor, or seller of
copyright-protectedmaterials.

Entitiesthat qualify as bt relief agenciesare
subject to newredrictions and affirmative
obligatons under threenewly creatd setions of
the Bankrupgcy Code. Secion 526 addeses
restrictions placed on debt relief agencies; § 527
describesthe necesay disclosuresthatdelt relief
agencies ae required to make; and § 528 sds
forth requirements, including advertising
requrements, with which debtrelief agencies
must comply.
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M ost of the requirements under § 526 are not
surprising or new, ard competert attorneys are
already routinely complying with them. For this
reason, these requirements have nat been the
subject of muchlitigation. For example, § 526
prohibits a debt relief agency from failing to
provide any serviceit promised in conrection
with an individud's bankruptcy case. In addition,
a del relief agency may notcoursd an ndividual
to make untrue or misleading statements in the
individual's filings before abankruptcy court.

An exception is § 526(a)(4), which prohibits
debt relief agencies from advising clients to incur
debt in contemplation of bankruptcy. The
Department of Justice (Department) has taken the
position that this provision prohibits debtrelief
agencies from telling clients toincur debt sdely to
game the system or to evade the means test. In
addtion, this provision prohibits a deh relief
agencyfrom telling clients to borow money
simply to paythe agencys fee.Attorneys have
filed a number of lawsuits around the country to
avoid having to conply with the deli relief
agency requirements, particularly with
§ 526(a)(4). Thes dtorneys allegeeither that
attorneys are notdelt relief agenciesor that
88 526-528 violate the First, Fifth, or Tenth
Amendments of the United States Congtitution.
The Depatment has evaluated 88 526528, and
has concluded that these provisions gply to
attorneys and ae consistent with the Congtitution.

Under 88527, 528, a debt relief agery must
provide an asdsted person with four specific
docunments. Further, under § 527(d), adebtrelief
agencymust retain acopy of the required rotices
for two yeass after the dae on which the notces
were given to an assisted peson, which include
cettain noticesaswell asawritten conractfor
services between the debt relief agency and the
assisted person.Thes noicesare identfied
according to the section in the Bankruptcy code
where the pumpose and content of each satement
is set forth in deail. Thenotices includethe
following.

e The Section 342(b)(1) Statement.
» The Section 527(a)(2) Statement.
e The Section 527(b) Statement.
* The Section 527(c) Statement.

In general, these notices are intended to
ensure that assisted pasonsundestand the
purpose and benefits of filing cases under chapters

7, 11, 12, and 13 of the Bankruptcy Code, and to
put assisted persons on nticethat the information
they provide in any bankruptcy proceedng must
be truthful and accurate. These dsclowures ae
alsointended © provide ssdsted persons wih an
understanding of the seavices they areentitled to
receive from the debt relief agency.

Section 528 aso ses forth specific
requirements that govern advertising by a debt
relief agency. Section 528(b)(2) mandatesthat an
advertisement directed to the general public
indicaing thatthe del relief agency provides
assstance with respectto credt defauts,
mortgage foreclosues,eviction proceedngs,
excesive dely, delt collection presure, or
inability to pay any consumer debt, shall disclose
cleaty andconspcuously that the asdstance nay
involve bankruptcy relief, and shall includethe
following gatementor asubstantially similar one.
"We are a debt relief agency. We help people file
for bankruptcy rdief under the Bankruptcy Code."
Thes requrements havealsodrawn legal
chalenges unde the First Amendment. The
Department believes these requirements ae fully
consistent with the First Amendment.

Remedies for violations of these provisions
are primarily setforth in § 526, which provides
that waiver of anyright under that secion is not
enforceable againg the debtor, butmaybe
enforced against the debt relief agency. Similarly,
anycontactfor barkruptcy assistance hat does
not comply with the deh relief agency
requirements shall be deemed void and
unenforceable by any person cther than the
assisted peason.

Standng to bring adions aganstdelt relief
agencesis not limited b the U.S. Trustee.
Congressalows sveral different parties to
commence enfocementadions aganstdelt relief
agenceswhen aluses haveoccured.In addtion
to the U.S. Trugee, state law enforcement
agerties,the cout, and the debtor may actagairst
violations, failures or abuses by delt relief
agencies

Section 526(c) enumerates the applicable
remedies, which includeliability on the pat of the
debtrelief agency for anyfeesor chages
received, actual damages, and reasonable
attorneys' fees and costs if the agency

(A) intentionally or negligently failed to
comply with any provision of this section,
Secton 527, or Secion 528 with repectto a
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ca® orproceeding under thistitle for such
asdsted person;

(B) provided bankrugcy assistance b an
asdsted person in a caseor proceeding that is
dismissed orconveted b acas urder
anoher chaper of [the Bankrupcy Code]
becaiseof such agenci intentonal or
negligentfailure to file ay required
document; or

(C) intentonally or negligenty disregaded
the material requrements of [the Bankrupcy
Code] or the Feckral Rulesof Bankrupgcy
Procedure gplicable to sich agency.

11 U.SC. §8526€)(2)(A)-(C). In addition, the
court on its own maion, or on maion of the U.S.
Trusteeor the deltor, may enjoin the delt relief
agency and impose an appropriate civil penalty if
it findsthat a person intentionaly violated § 526
or engagedr aclearandconsstentpatem or
practice of violating this section.

[11. Bankruptcy petition providers

In addition to providing restrictions upon debt
relief agencies BAPCPA setsforth new
requirements for bankruptcy petition preparerss.
Geneally speaking, abankrugcy peition
prepakrisa peson,other than anatorney or an
attorney's employee,who recévescompensaion
for preparing bankruptcy documents. Among the
most important changesin BAPCPA's provisions
relating to bankruptcy petition prepareis ae those
addressng the unauthorized practice of law. Both
the former and current versions o § 110 prohibit a
bankruptcy petition preparer from executing
documents on adebtor's behalf, collecting the
filing fee,or using the word "legal' or similar
terms in advertising. However, athough the
former version of the gatute prohbited
misleading advertising and actions where the
bankrugcy peition prepaer asumed
regponsibilitiesfor the delor, it did not
specficaly prohibit the urauthorized pacice of
law or render such misconduct aviolation of
§ 110. The Bankruptcy Code ceded this
prohibition to other federaland state laws.

New Section 110(e)(2)(A) specifically
prohibits a barkruptcy peition prepaer from
offering legaladvice o a potertial debtor. It also
requires the bankruptcy petition preparer to notify
prospecive deliorsin writing that the barkruptcy
petition prepaer is not an atorney andmay not

practcelaw or give legaladvice. Secton
110(e)(2)(B) illustrates the type of conduct that is
prosaibed,through a non-exhaustve list of
impemissgble avice.

* Whetherto file apeition for barkruptcy
relief.

e Whether to file unde chepter 7,11,12,0r 13.

 What assets mayberetained &ter filing
bankruptcy.

* Thetax consequences o the dischargeability
of tax claimsin abankrugcy case

«  Whether o reaffrm debts.

* The characterization of debtor's interest in
property or dehts.

» Bankruptcy proceduresand rights.

In addtion, under BAPCPA, the court may
triple the anount of a fine imposedin any case
where it finds that abankrupcy peftion prepaer
did any of the following.

 Advisd the delior to exclude stsor
income that should have beernncluded on
applicabde scledules.

+ Advisd the delior to use &alse Social
Security account number.

* Failed b inform the deltor that the deltor was
filing for bankruptcy relief.

* Prepaed a docmentfor filing in amanrer
that failed to disclose the identity of the
bankruptcy petition preparer.

BAPCPA also clarifies acourt's authority to
disdlow orrequre feedisgoigementwhere a
bankrupcy peition prepaerisfound to have
violated § 110.

V. Bankruptcy Rule 11 violations

Finally, BAPCPA dso provides some
importantclarificaions regading the gplicaion
of Rule 11 of the Federd Rules d Civil Procedure
in bankruptcy proceedings. Rule 11 is made
applicable in bankruptcy proceedings by Rule
9011 of the Feckral Rulesof Bankrupcy
Procedure 9011. BAPCPA identifies aeas in
which an attorney may be subject to liability
under Rule 9011.

For example, pursuant to § 707(b)(4)(A),
debtor's counsel maybe required to reimburse the
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trustee for al reasonable costs incurred by the
trusteein succesdully proscuing amotion
claiming that the debtor's caseis presumptively
abudve unde 8 707p)(2), if the court finds
debibr's coursd violated Rule 9011 of the Feckral
Rules of Bankruptcy Procedure. Pursuant to

8§ 7070)(4)(B), debtor's counsel mayalso be
subject to assesanent of a civil penalty, payable to
the U.S. Trustee, T the cout grarts anabuse
motion filed by either the U.S. Trustee or a party
in intere¢ andfinds that deltor's counsd violated
Rule 9011 of the Fecdkral Rulesof Bankrupgcy
Procedure. Finally, under § 707(b)(4)(C),

[tlhe dgnature ofan atorney on a ankrugcy
petition, pleading, or written motion shall
consttute acertificaton that the atorney has

performed areasonable investigation into the
circumstances that gave rise to the peition,
pleading, or motion; and

determined thatthe pettion, pleading, or
motion--

is well-groundd in fact; and

is warranted by existing law or by a good faith
argumentfor the extensbn, modificaion, or
reversd of existing law. .. .

In other words, any peition, pleading, or motion
signed by an atorneyis sulject to Rule 9011 of
the Feckral Rulesof Bankrupgcy Procedue.

BAPCPA aso includes aprovision gating
that the dgnature ofan atorney on the barkruptcy
petition consttutesa cettificaion that the dtorney
"has no knowledge after an inquiry that the
information in the <hedulesfiled with . . . [the]
petition isincorred.” 11 U.S.C. §707(b)(4)(D).
Many attorneys have complained that this
provision, andothers, require fartoo much of
debtors' counsel. Before the passage of BAPCPA,
however, attorneys had a duty to counsd their
clients and male dueinquiry with respect to the
information to be included in a debtor's
bankruptcy petition.

V. Conclusion

These new provisions stremthen and clarify
the rights of bankruptcy consumers by providing
for additiond disclosures regarding the
bankrupcy processandby edablishing addtional
remedies for debtors who have been hamed by
unscruplous bankruptcy sewice providers.
Importanty, these provsions alsopresentnew
enforcement tools that will enable the U.S.
TrusteeProgramto contnue in the misson of
protecting the integrity of the bankruptcy system
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Data-Enabled Formsto Implement the
Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005
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|. Introduction

Consumer Protection Act of 2005

(BAPCPA), Pub.L. No. 10938, 119
Stat 37, imposel a substantial number of new
requirements on those involved with the
bankrupcy system. The U.S. TrusteeProgram
(USTP or Program) looked at ways to apply
technical solutionsto streamline or aid in meding
thes requrements. The Progam defined a new
standard for filing electronic documents, which
permits it to gather the new data elements
required. "Smart forms" were createdthat are
compatible with the United SatesBankrupcy
Courts Case Management/Electronic Case Filing
System (CM/ECF) and provide the ability to
"drill down" into the dectronically filed
documentsto exractperinentdat.

The Bankruptcy Abuse Prevention and

A smart form is adocument that is data
enabled. When it is saved into the industry
stardard Portable Document Format (PDF),
searchable data, with tagsthat allowthe form
data tobe extractedby field, are aailable. A
data-enabled sandard ensures al regions use the
same naming schema for the data tag.

Most o the United States Bankruptcy Courts
accep electonically filed bankruptcy petitions,
statements of financil affairs, andschediles
through CM/ECF asPDF files The information
in these PDF files cannot be electronically
extractedin this format becausethey are
essetially "images" & the documernts. If these
documents werefiled as snart forms, however,
the dat could be wiformly extraced ard pared
accordingly.

I1. Cooperative effort to develop data-
enabled forms

For several years, the USTP has discussed the
possibility of data-enabled forms with the
Administrative Offic e of the United States Courts
(AOUSC). In fiscal year (FY) 2002, the USTP
worked dosely with the AOUSC to updae the
United States Bankruptcy Court CM/ECF system.
As aresult, the CM/ECF system provides the
USTP, from each bankruptcy court, a daily
download of ary new casesnew docket everts,
and case closures, along with the ability to
download the PDFs.

In FY 2003,the USTP wotked with the
AOUSC to test the concept of a smart form and
found that the United States Bankruptcy Courts
CM/ECF system "asis" could support this new
techndogy. TheUSTP subsequently asked the
AOUSC to establish ajoint working group to
pursue a daa-enabled form standad. The
bankrupgcy legislation raised the priority of
pursuing such a $andard. The mnceptof adata-
enabled form was preseited to the Advisory
Bankruptcy Rules Committee, which agreed it
would bebeneficial to research the concept
further. In addition, the Senate Appropriations
Committee Report of 2005 aknowledged the
efforts by the USTP and AOUSC to implement
smart forms, andencouaged he continued use of
information technology to leverage resources o all
participants in the federd judicial system

The USTP worked with the AOUSC to
devebp adraft dab-enabed fom standard that
wascompatible with the United SatesBankrupgcy
Courts CM/ECF system andthe National Archives
and Records Administration archive standards, and
that followed the emerging Justice XML
standards. In the sammer of 2005, a draft dat-
enabled form standard was released to the
bankrupgcy form software vendor community for
comment, and in September 2005 a final stardard
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wasissued. Thefina standard goplies to the
following official United SatesBankrupcy
Court forms.

Official Form B1

Official Form B6

Official Form B6A
Official Form B6B
Official Form B6C

Official Form B6D

Official Form B6E

Official Form B6F

Official Form B6G

Official Form B6H

Official Form B6l

Official Form B6J

Official Form B7

Official Form B22A

Official Form B22B

Voluntary Petition
(does not apply to
Exhibit A or Exhibit
C)

Summary of
Schediles(doesnot
appy to Declination
Concerning Debtor's
Schedules)

Real Property
Personal Property

Property Claimed as
Exempt

Creditors Holding
Secured Claims

Creditors Holding
Unsecured Priority
Claims

Creditors Holding
Unsecured
Nonpriority Claims

Executory Contracts
and Unexpired
Leass

Codebtors Form 6l,
CurrentIncome of
Individual Debtors(s)

CurrentIncome of
Individual Debtor(s)

CurrentExpendtures
of Individual
Debtor(9)

Statement of
Financial Affairs

Statement of Current
Monthly Income and
Mears Test
Calculation for use
in chapter 7

Statement of Current
Monthly Income for
usein chapter 11

+ Official Form B22C Statement of Current
Monthly Income and
Disposable Income

Calculation for usein

chapter 13

Unfortunately, it wassubsequenty deemined
that use of the final data-ermbled forms stamlard
would not be mandatory. Accordingly, a sdtware
vendor need not create a"smart form," but if it
doesso, it must usethe new data-erabled form
standard. Debtors may file their barkruptcy
documents using either "smart forms' or forms
that arenot data enabled.

The newdata hema for the dat-enabed
form standad buidsupon the existing Adobe
PDF/A standard (Version 1.4)currenty in place
for CM/ECF. Specifically, the new schema
incorporates the use of the Adobe Acroform field
and value (F/V) tags within the PDF document.
This approach will allow the AOUSC to remain
compatible with the long time achival of digital
recods. In addtion, AOUSC andUSTP resarch
indicates that there are ample open source and
commercial tool sets available to manpulate the
Acroform F/NV tags within the PDF document. The
complete data schema, along with sample forms
and frequently asked questions, is available at
http://www.usdoj.gov/ust/eo/bapcpa/defs/index.
htm#uscourts and http://pace.psc.uscourts gov/
cmecf/devebper/bkforms html. Pleag sefigure 1
for an illustration of a data enabled form.

Figure 1 tepictsthe urderying dat tags
associatedwith the Offi cial Bankruptcy Court
Fom B1, Voluntary Pdition in PDF format. The
user is allowedto fill in the blanks on the
computer. The dat-enalled sandard then aplies
auniform naming convention to the PDF.A PDF,
with dat tags can be ceatd aslong asthe g/stem
use has afull licenseof Adobe Acrobat It is that
simple.

I11. Use of new forms standard

A data-erabled form with data tag that are
invisible to the user allows the computer sygem to
automatically route the filingsinto identfied
categories, such as debtors with income below a
specified level, debtors with special circumstances,
and debtors who must undergo the fll mears test
analysis. These automatic functions will
substantally reducethe ime Progam employees
spend reviewing forms.
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The following are examplesof the poental
uses ofdata-enabled forms with data tags.

e Means ¢d. Sort casesfiled by deltors above
and bdow the state median income, by
comparing repored income/expensesunder
the new Current Monthly Income Form to
repored income/expensesunder the Peition
and Schedules, and flag for further review. In
addition, identify cases that might be
canddatesfor a§ 707(b)(3) motion based on
bad fath or totality of circumstances For
exanple, dat fagswould allow the Progam
to quickly sort cases in which the debtor lists
high unsecured del, but little pesonal
property.

* Study of Internd Revenue Sevice (IRS)
ReportGuidelines Provide astatistical
comparison of data. For example, a debtor's
actud expenses corparedto IRS standards,
both naionaly and geographically. Without
data tags, it would be necessary to complete
this process through manua sampling. The
information from data tags allows the
Program to make a more accurate assessment
of the impactof the use of RS Expense
Guidelines ondebtors ard the couts.

» Trusteefinal repors. Collectchager 13 case
closing dat and chager 7 final reportdat.
The information from daa tags allows the
USTP to run ndaiond and geographic trends
analses of caseclosure datistics, plan
payment dollars/percentages, funds
distributed by edatedtrustees caegoiesof
funds dstributed, and soforth. Anomalies are
identfied promptly using this data.

e Chapter 11 monthly operaing reports.
Collectchaper 11 monthly operding daf,
and un ndiona and geographic trends
anayses of the status of operating chapter 11
businesses, as well as their current income
andcash flow/profit. The baseof knowledge
provided by data tags dlows the Program to
assess the characteristics of chapter 11
debtors that lead to successful reorganization.

» Small business debtor identification. Identify
small businessdebtors through electronic
review, rather than manual review.

» Debtor audits—targeted audits. Identify the
trendsfindicabrs to flag assfor potential
sdection for targeted audit, and assst with

the compilation of data for the debtor audit
report.

« Domestic support obligations. Aid the private
trusteesin their identficaion of cases
involving domesic support obligations.

Identify fraud and abuse. Assist the USTP and
private trusteesby permitting more focused
and efficient identification of fraud and abuse
in the bankruptcy system.

e Trustee operations. Enhance/streamline private
trustee operaions ard managenent of cases.
Data tagslead b more dficientandeffectve
identification of assets to be administered.

e Court operdions. Enable the murtsto meet
most of their new statistical reporting
regponsibilitiesin amore costeffectve
manrer. In the future, dat tagswill lead b an
improved saffing formula for the barkruptcy
coursandan mproved weighted cagload
formula for determining judgeshp neecs.

Sincethe relea® ofthe newData-Enabled
Forms Sandard for Bankruptcy Petitions,
Schedules, Statement of Financial Affairs and the
Current Monthly Income Statement (Means Test)
in September 2005, the Progam has ecaved
approximately eighty dala-enabed foms filed
through CM/ECF. It appeas orly one vendor,
Puritas Sorings, incorporated the new standard in
its sdtware package. Some o the aher vendors
floated afew "test" forms through the process, but
none gpearto be adtely integrating the new
stardard.

The USTP, in conjunction with the AOUSC,
reached out to the software vendor community,
where possible, to assist them with implementing
the new standard. A vendor fair was hdd a the
AOUSC in December 2005. About thirty
individuals atended in person with another twenty
connecting via teleconference. The meeting
minutes o the vendor fair are posted at
http://lwww.usdj.gov/iust’eo/bapcpaldefs/
index.htm.

The USTP also established an e-mail group to
notify the oftware vendor community of new
information posted on the Program's Web dte. The
Program notified this e-mail group atthe end of
Januay 2006 d the new Censusand IRS means
test data posted, and the vendors updated their
programs to includethat daa. The AOUSC and
the USTP held anoher vendr meeing in March

30 UNITED STATESATTORNEYS'  BULLETIN

AuGusT 2006



2006 to cantinue the dalogue with the sdtware
vendor community.

The Progam anicipatesthat, once
implemented, the new automated process usng
smart forms will eliminate trousands o hours
attributed to the manué review of forms by
USTP and court stdf. It will also incorporate
more comprehersive cae dat into the natonal
repostory andprovide detiled rational statistics
on topics such asthe anounts and caegotlies of
assds ard liahilities in bankruptcy cases.

While the USTP made substantial progressin
arelatively short period of time, it will not be
able o meetall of BAPCPA's data mllecion
requirements wless tke majority of the sdtware
vendors implement the new data-enabled forms
stardard immediately. Spedfically, without smart
forms, the USTP cannot programmatically
identify the casesfor the targetedaudits that are
schedued b begh during October 2006, or
electronically accessthe income and expense data
for the IRS Expense Quidelines Sudy. As a
result, the USTP is reopening discussons with
the AOUSC regarding implementing a mandatory
data-erabled form stardard as s@n as ssile.

In the meantme, the Progam has @hanced
its existing information collection systams to
downloadthe rekevart PDFs (Petitions,
Schedules, Statements of Financial Affairs, and
the Current Monthly Income Statement) and
organzethem in anew naionwide gplicaton
that allows Program staff to manae the means
ted review, view asodated FDFs, recod review
findings, and track filing deadlines. Viewing the
PDFs through the newmeans ¢4 review
appication does noincur any PACER fees since
the PDFs arestored on USTP systens.

Implementing BAPCPA's data wllection
requirements has provided the Program with the
impetus to forge newtechrical solutions. It has
also provided an opportunity for the USTP and the
AOUSC to work collabordively, andto form new
working relationshipsthat will have long-lasting
beneiftsto the Progam andthe Depatment of
Justice”
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(Official Form 1) (10/05)

United States Bankruptcy Court Voluntary Petition
[district name] District of [district state]

Name of Debtor (if individual, enter Last, First, Middle):
[debtor full name]

Name of Joint Debtor (Spouse) (Last, First, Middle):
[joint debtor full name]

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

[debtor aliases]

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

[joint debtor address]

Last four digits of Soc. Sec./Complete EIN or other Tax L.D. No. (if more

than one, state all): [debtor tax |D]

Last four digits of Soc. Sec./Complete EIN or other Tax L.D. No. (if more than
tate all): o s
one stue Al Hiint debtor tax 1D]

Street Address of Debtor (No. & Street, City, and State):

[debtor address street]

ZIPCODE

Street Address of Joint Debtor (No. & Street, City, and State):

[joint debtor address street]

| ZIPCODE

County of Residence or of the Principal Place of Business:

[debtor county of residence]

County of Residence or of the Principal Place of Business:

[joint debtor county of residence]

Mailing Address of Debtor (if different from street address):

[debtor address mailing]

| ZIPCODE

Mailing Address of Joint Debtor (if different from street address):

[joint debtor address mailing]

| ZIPCODE

Location of Principal Assets of Business Debtor (if different from street address above):

[joint debtor principal assets]

| ZIPCODE

Figure 1
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Reguest for Subscription Update

Inaneffortto provide the WITED STATESATTORNEYS' BULLETIN to all fedeal lawenfocemant
personnk who wish to recee it, we ae reuesting that yu e-mad Nancy Bowma
(nangy.bowman@usdojay) with the following information: Name, title, completshippin
address, telephone numherumberof copies dsired, and enail addrss. f thereis more than o
person in gur office recaving the BuLLETIN, we askhatyouhave one receivingonta¢ and mak
distributionwithin your organization. f you do not haveaess to e-mail, pleasmll 803-7055659
Your cooperdion is apprecieed.
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